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OASES 

DECIDED BY THE 

Supreme Court of Cyprus 

ON APPEAL 

From tbe District Couqts, the Commercial Court 
and the Daavi Courts, 

F*oixi the year 1883 to the year 1890, inclusive. 



[BOVILL, C.J. AND SMITH, J.] 

BBSHBESH, as attorney for the Abbot of 

THE CHRYSfORIOTISSA MONASTERY Plaintiff, 

V. 

APQSTOHDES an© others Defendants. 

JtfBISPHJTION-- OotfMEBCIAL OOUBT — MONASTIC BODY — TEASER — BANKr 

buptoy— " Cession des Biens"— "Cqmmebcial Code Art. 248"— 
Mejelle Abt. 999. 

Tke> Commercial Court has no jurisdiction to entertain, an application: in Banh, 
rmptcyjinadety a Monastic boty. 

The official note to Article 248 of the Commercial Code, referring to the "oetsion 
fas biens" to be made by persons who are not traders, held to be without effect. 

Appeal from the judgment of the Commercial Court of Laniaea. 

The Plaintiff, as representative of the Abbot and Monks of the 
Gkrysioiriotiasa Monastery, brought an action against the defendants, 
who. were the creditors of the Monastery, alleging that the Monastic 
body was unable to pay its debts in full and praying that the property 
of the Monastery might; be sold and the proceeds divided equally amongst 
all the creditors. 



BOVILL, C. J. 

& 

SMITH, J % 

1883 

March 20 
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B0Y1LL,0JT. The defendant Apostolides, who was a judgment creditor and had 

SMITH J. okteiaed an order of sequestration against some portion of the immove- 

^^ able property of the Monastery, resisted the order being made. 
Bbshbesh 

«. The Commercial Court ordered that an inventory of the property 
should be made and an account given to the creditors and that applica- 
tion should then be made to the Daavi Court of Papho for directions as 
to whether the property should be sold or not. 

Defendant Apostolides appealed. 

Colly er, Q.A., for the appellants, contended that the action was 
really a proceeding in bankruptcy, and that, as the Monastery was not 
a trading corporation, the Commercial Court had no jurisdiction. 

Respondent in person and Peristiani and Diophanto for defendants* 
creditors supported the judgment on the ground that the proceeding was 
not a bankruptcy proceeding but was a cession des biens, which by 
virtue of an official note to Article 248 of the Commercial Code was 
within the cognizance of the civil tribunals, and that the fact that some 
of the creditors were the holders of bonds would bring the matter within 
the jurisdiction of the Commercial Court. 

Bovill, C.J. In this case the Commercial Court has given a judg- 
ment the effect of which it is somewhat difficult to see. However, Mr. 
Apostolides, a defendant and one of the creditors of the Monastery, 
objects that this judgment may prejudice his interests, and he contends 
that the Commercial Court had no jurisdiction over the case, and that 
the process of bankruptcy which is applicable to merchants only has 
been applied to a Monastic institution, which, he says, cannot be treated 
as a trader or a trading community, and it is the questions thus raised 
on behalf of Mr. Apostolides that we have to deal with. 

The arguments on the other side are somewhat contradictory. Besh 
Besh Effendi, who represents the plaintiff and who probably instituted 
these proceedings, says that this is a bankruptcy proceeding and that 
the Monastery can be properly adjudicated a bankrupt. Mr. Peristiani 
and Mr. Theophanto, however, who represent some of the defendants, 
say that this is not a bankruptcy proceeding but an application for a 
cession des biens such as is contemplated in the official note to Art. 248 
of the Commercial Code. They also say that as the debts of the de- 
fendants, or some of them, arise on billets a ordre this fact gives the 
Commercial Court jurisdiction. They object that the appellant wishes 
to put himself into the position of a creditor privileged to apply to the 
property of his debtor before the other creditors, and that he is not a 
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creditor who would have any such a privilege under the articles of the BOVIIiL,CU. 
Commercial Code relative to bankruptcy. There were some other argu- smith, J. 
ments on both sides which I do not think it material to mention, as I *-*- 
consider that the case must be decided on the points I have already v 

mentioned. Apostolides 

It appears to me that the position of the parties is this: — The abbots 
of the Monastery have been in the habit of borrowing money from time 
to time for use of the Monastery, and I do not understand that it is pre- 
tended that the present abbot is personally responsible for the debts so 
incurred, or that, if he is, he has any means of payment. One of the 
creditors (the present appellant) appears to have been somewhat actively 
pursuing his remedies against the Monastery; and, for all that is known, 
other creditors may have been equally industrious; but when this parti- 
cular creditor believes that he is about to recover his debt, the Monas- 
tery apply to the Commercial Court asking for some relief, which, as far 
as I can ascertain is, that their property is to be rateably distributed 
among their creditors and that Mr. Apostolides is to lose the benefit of 
all the judgments and orders of execution he has obtained. 

Besh Besh Effendi says that this is an application to be made bank- 
rupts ; and, if it be so, then, I think, the case is at an end ; for I have 
no question that this Monastery cannot be treated as a trading commu- 
nity or as a trader. The fact that the creditors hold billets h ordre 
does not authorise the Commercial Court to interfere, though that Court 
might, perhaps, have had authority to entertain an action brought on 
one of these billets a ordre. 

The contention of Mr. Peristiani and Mr. Theophanto is more difficult 
to deal with. The language of the official note to which they refer is 
perfectly plain, but it leaves in absolute doubt what is a cession des 
biens. I have been unable to find anything in the Ottoman law corres- 
ponding to the cession des biens known under the French law, and I 
can only assume that the official note to Art. 248 of the Commercial 
Code is a transcript made by mistake from the French Commercial Code. 
The whole of the Ottoman Commercial Code is directly copied from the 
French; and it would appear that a decision of some judicial tribunal 
or some Ottoman authority has been given with a view to supplement 
what appeared to be a defect in the Commercial Code. I do not think 
it is possible for us to incorporate into the Ottoman Law a law on cession 
des biens because of the existence of this note. It has been suggested 
that the law contained in Art. 999 of the Medjelleh is the law on cession 
des biens referred to in this official note. If this be so, I am of opinion 
that the Commercial Court, in compliance with the provisions of that 
note itself, should have abstained from interfering with the case : but I 
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BO¥IHi,c.J. am of opinion that this is not a correct contention. The proceedings 
SMITH, J. contemplated by Art. 999 are clearly proceedings by creditors against a 
^~ debtor for their own benefit, and that article does not contemplate such 
B8HEBSH proceedings being initiated by a debtor to the detriment of some, per- 
APosroLiBEg haps, of his creditors. On these grounds, I am of opinion that the 
""* proceedings in the Oonrt below are wholly informal, and, that being so, 
the question of privilege which was so much dwelt on for the respon- 
dents is wholly immaterial. 

I would advert to an alleged principle of law put forward by the res- 
pondents, to the effect that the property of every debtor should be rate- 
ably distributed among his creditors. I know of no such principle of 
law as this, unless where a man may have been adjudicated a bankrupt : 
but, as I understand the Ottoman law, it does not provide for any per- 
son being made a bankrupt who is not a trader. 

I would also mention that the cession des Mens provided for in 
French Law is of two kinds : one in which the creditors agree, and, as 
I understand, are unanimous in agreeing to allow a cession des Hens : 
and the other, where the Court orders a cession des biens to relieve an 
unfortunate but honest debtor from imprisonment. In the case before 
us the creditors are not agreed, and the debtor, if the debt be that of 
the Monastery, cannot be sent to prison; so that, if we could incorporate 
this law on cession des biens, it would not apply in this case. 

Smite, J. This was an appeal of the defendant Apostolides from a 
judgment of the Commercial Court of Larnaca on an application by the 
representative of the Monastery to be allowed to sell the property of the 
Monastery and to hand over the proceeds to be divided between the cyg* 
ditoKS. Thejndgmentisto the following effect: "That the creditors 
should appoint a meinour to enquire into and separate the property of 
the Monastery which is mortgaged and sequestered under execution, and 
give an account to the creditors, and that application be made to the 
Court of the District within which the property is situated, so that the 
quantity of land and other property sufficient for the maintenance of 
the Monastery be left, and whether the remainder is to be sold: or not. n 
What the meaning of this judgment may be or whether it has any 
meaning or effect ai all I am quite unable to say. The defendant 
Apostolides, who is a judgment creditor for a large amount , fearing that 
it may affeet his rights* appeals against it. It is contended on his behalf 
• that this was a proceeding in bankruptcy, and that under the Ottoman 
Law such proceedings can only be instituted by commercants as defined 
in AvL 1 of the Commercial Code, that a Monastery does not fall 
wifchia tbi& definition, and that the CommepcialtCourt had no jurisdic- 
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tion. It was contended on the other side that it had jurisdiction for BOVILL, C. J. 
two reasons: (1) because some 1 of the creditors were the holders of gu(TH J. 
billets a ordre. and (2) because some of the cretitors were foreigners. — v— • 
With regard to the first of these arguments : unless tile making of a k v 
billet a ordre ipso facto makes a person a commercant (and I am of Apostowms 
opinion that it does not) it is of no avail. The second argument is 
founded upon a circular on p. 427 Vol. 2 Leg. Ott., but this does not 
appear to me in any way to bear out the argument sought to be deduced 
from it. 

If the case rested here I should have had no hesitation in deciding in 
favour of the appellant. But another point raised on behalf of some of 
the other creditors, who were really respondents, raised a greater diffi- 
culty : this was, that this was not an application in bankruptcy but was 
for a cession des Mens. It is difficult to determine what the application 
in the Court below really was, but it appears to have been considered as 
a bankruptcy proceeding, as the objection to the jurisdiction was raised 
by the appellant Apostolides, and overruled on the ground that some of 
the creditors were the holders of billets a ordre. However, it was now 
claimed that it was really an application for cession des biens, and this was 
founded upon an official note to Art. 248 Commercial Code. Art. 248 says, 
tint persons who are not commercant s shall not be allowed to demand the 
bene&t of a cession des biens, and the note says that such persons shall 
make their demands before the civil tribunals. So far as I can ascertain 
this k the only mention of a cession des biens in the Code. There is 
*io definition of it; the right to demand it is nowhere granted, and no 
procedure relative to it is prescribed. It was contended that Art 999 of 
the Medjete refers to it, but it is manifest that this is not so. The pro- 
ceeding there contemplated is a proceeding by the creditors against the 
debtor, whilst the present application is by the debtor himself. Whether 
this note has been too hastily adapted from tike French text I caanot 
determine ; but it is sufficient to say that, on the best consideration I 
can give to the matter, I am unable to attach any meaning to it and I 
cannot accede to the argument founded upon it. Of the other argu- 
ments addressed to us r viz: whether a creditor who holds a judgment or 
order for sequestration thereby obtains any priority over other creditors, 
it is unnecessary to take notice. The consideration of this question 
would only necessarily arise if we allowed the Monastery to commence 
proceedings in bankruptcy. 

I am therefore of opinion that the appellant is entitled to our judg- 
ment and that the judgment of the Court below must be set aside. The 
Creditors to be at liberty to add the costs incurred to their existing 
debts. 
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B0VILL,OJ. 
& 

SMITH, J. 

1883 

May 29, 
June 1 

Yebasimo 

Papa Nicola 

v. 

Geobgi 

Louka 



[BOVILL, C.J. and SMITH, J.] 



YEEASIMO *APA NICOLA 
GEORGI LOUKA 



Plaintiff, 
Defendant 



Nationality — Ottoman Subject — Greek Subject — Inheritance — 
Protocols of London, 9th Mabch, 1 836— Law on Ottoman Nation- 
ality op Jan. 19th, 1869— Viziebial Obdeb, 25 Zilhidje, 1281. 

A. an Ottoman subject, left Cyprus about the year 1865 and resided in Greece, 
where, it was alleged, that he complied with certain formalities which entitled him 
to be regarded by the Hellenic Government as an Hellenic subject. He subsequently 
returned to Cyprus where he died. 

Held: that as A. was not a person who had acquired Hellenic nationality either 
under the protocols of London or the law on Ottoman nationality of the 19 th Janu- 
ary, 1869, and as his alleged acquisition of Hellenic nationality had neither been 
specially authorized nor specially recognized by the Ottoman Government, his 
status as an Ottoman subject remained unchanged in Ottoman territory. 

The plaintiff sued the defendant before the Daavi Court of Limassol 
to recover the property left by one Yanni, deceased. 

The plaintiff was the brother and the defendant the nephew of the 
deceased, who died unmarried. 

The defendant, who was an Hellenic subject, alleged that the deceased 
had acquired Hellenic nationality and that consequently he was entitled 
to succeed to the property to the exclusion of the plaintiff. 

The Daavi Court of Limassol gave judgment in favour of the de- 
fendant, dismissing the plaintiff's claim. 

The plaintiff appealed to the Temyiz Court. 

The defendant not appearing on the day fixed for the hearing of the 
appeal, the Temyiz Court gave a judgment by default, reversing the 
decision of the Daavi Court. 

The defendant subsequently made opposition to their judgment under 
Art. 74 of the Code of Commercial procedure. 

The matter was still pending before the Temyiz Court when the 
Cyprus Courts of Justice Order, 1882, came into operation, and under 
clause 160 of that Order the case was transferred to the Supreme Court. 

The matter came on for hearing on the 29th May, 1883. 

Diran Augustin for the defendant in support of his opposition. 

Pascal Constantinides for the plaintiff. 

Judgment : The question for decision in this action is— who is enti- 
tled to inherit the immoveable property of Joanni, who was by birth an 
Ottoman subject, but who is alleged by the defendant to have validly 
acquired Hellenic nationality ? 
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This question arises by reason of the contention of the defendant that BOVILL, CU. 
the immoveable Mulk property of a foreigner descends on his death to his smith J. 
beirs of the same nationality. The plaintiff contends that whatever *-*-* 
nationality the deceased may have been recognised to possess in the pjJ^i^la 
Hellenic Kingdom this does not affect his status in the Ottoman Empire v. 

if the Ottoman Government have not assented to the change of his lotoa 

nationality, and it appears to us that the point to be decided rests upon 

the question whether the deceased was to be considered in the Ottoman 
Empire as an Hellenic subject. 

.The material facts of the case are as follows : The deceased being an 
Ottoman subject possessing immoveable property (Mulk and Erazi) in 
the Ottoman Empire, left his home about 1865 and resided in Greece 
for some time. It is alleged that he there complied with certain formal- 
ities which entitled him to be regarded by the Hellenic Government as 
an Hellenic subject. He then returned to his native country and con- 
tinued to hold the land he possessed prior to his leaving his home, and 
after residing in his native country for some 14 or 15 years, he died, 
his nearest relatives at the time of his death being a brother, who is an 
Ottoman subject, and the children of a deceased sister, some of whom 
are Ottoman subjects and one an Hellenic subject. 

Under these facts we have to decide whether the deceased acquired 
the status of an Hellenic subject with respect to the Ottoman Govern- 
ment. It is the inherent right of every sovereign state to refuse to 
allow its original subjects to shake off their allegiance or to divest them- 
selves of the nationality of their birth, and to regulate the conditions 
under which its subjects shall be permitted to acquire a foreign nation- 
ality which it will recognise: in another country he may acquire another 
nationality; but this will not affect his status as a subject of the country 
of his birth, so far as the Government of that country is concerned. 

A person who is an original subject of any State may acquire a 
foreign nationality which will be recognized in a foreign country; but 
if he acquire such foreign nationality in any other manner than in com- 
pliance with the regulations laid down by the Government of his own 
country, that Government is in no way bound to recognize him as a 
foreigner, but may continue to regard him in all respects as one of their 
own subjects. 

So far as we are able to ascertain there are only two legal means by 
which Ottoman subjects have, generally speaking, been able to acquire 
Hellenic nationality: 1st, under the protocol of London, and 2nd, under 
the law of 1869. [Leg. Ott., Vol. I., p. 7.] 

The means of acquiring Hellenic nationality afforded by the prococols 
of London affect only those who left Ottoman territory to acquire Hel- 
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BOVIJjL,C.J. ltiiic rationality prior to the middle of the year 1837, and the provisions 
£1(1X9, J. °^ ^ e ^ w °^ 18 *^ are uc * Prospective. If any other Hellenic natural- 
izations of Ottoman subjects are to be held binding on the Ottoman 



pA^T^idO^A Government, they must have been either specially authorised before or 
v. specially recognized after they took plaoe. 
Lquka In the case before us it is clear that the deceased did not acquire 

Hellenic nationality either under the protocols of London or by the law 

of 1869, and it is not suggested that he had any special authority from 
the Sublime Porte to acquire such nationality. 

It is however contended that his Hellenic nationality was specially 
recognized by the Ottoman Government after his return to Cyprus, and 
iu support of this it was alleged, though it was not proved, that the 
deceased was exempted from the payment of the Bedel Askerieh. 
Assuming this to be the case, we do not think that this affords evidence 
of a recognition of the deceased by the Ottoman Government as an 
Hellenic subject. We should ourselves have come to this conclusion 
having regard to the fact that the deceased resided and held Mulk pro- 
perty in the Ottoman Empire, which would have been directly in 
opposition to the law were he to be regarded as an Ottoman subject who 
had acquired a foreign nationality, but our opinion has been greatly 
strengthened by the perusal of a Vizierial order, dated the 25 Zilhidje, 
1281, which, after stating that many Ottoman subjects who have emi- 
grated to Greece have on their return to the Ottoman Empire claimed 
to be regarded as Hellenic subjects, directs that they shall be exempt 
from the payment of personal taxes, but shall be liable to the payment 
of all taxes on land held by them, and that, notwithstanding their ex- 
emption from the payment of personal taxes, they are not to be regarded 
as Hellenic subjects, but as persons whose nationality shall, pending a 
settlement of the question by the two Governments, be considered as 
uncertain. No settlement of this question has been arrived at, unless 
it be by the law of 1869 above referred to, which however does not 
affect the position of Ottoman subjects who prior to the date of that 
law had acquired a foreign nationality without authority. 

It therefore appears to us that such persons are from a legal point of 
view still to be regarded as Ottoman subjects, and that the deceased 
thus being at the time of his death an Ottoman subject, the plaintiff's 
claim in this action must prevail. 

For these reasons therefore our order is that the opposition of the 
defendant be rejected and that the judgment of the Temyiz Court, 
given by default on the 8th November, 1882, be confirmed, and that 
the defendant pay to the plaintiff all costs of and occasioned by this 
appeal and this opposition. 
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[BOVILL, C.J. and SMITH, J.] 



YOUANNI ANTONIADES 

V. 

MARIOU OATSARIDES 



Plaintiff, 



Defendant. ma v™ 



BOVIIiL,O.J. 

SMITH, J. 
1884 

3% 21. 



kes judicata — contbadictobt judgment3 — obdeb op shebi coubt 1289 
—Judgment op Daavi Coubt 1292. 

The predecessor in title of the Defendant in the year 1289 obtained an order of 
the Sheri Court restraining the Plaintiff from exercising a certain right of way. 
In 1292 the Defendant herself brought an action against the Plaintiff claiming the 
same relief relying on the order of tlie Sheri Court as evidence of her right. The 
Daavi Court dismissed her action and no appeal was made against this judgment. 

Held (in an action brought by the Plaintiff against the Defendant to restrain 
her from interfering with the same right of way) that the Defendant by bringing 
her action lefore the Daavi Court must be taken either to have abandoned any 
rights she might have claimed under the order of the Sheri Court, or that the Daavi 
Court must have considered that order not to be binding and that tJterefore the 
judgment of the Daavi Court against which no appeal had been made was decisive 
of the matter. 

Appeal from the District Court of Paphos. 

The plaintiff brought this action to restrain the defendant from in- 
terfering with his right of way over defendant's land. 

The defendant relied upon an Ham of the Sheri Court obtained by 
her predecessor in title in the year 1289, in an action brought by him 
against the Plaintiff, whereby the latter was ordered not to make use of 
the right of way. 

The plaintiff relied upon the fact that in the year 1292 the defendant 
had herself brought an action in the Daavi Court of Papho claiming the 
same relief as was claimed by her predecessor in title before the Sheri 
Court and that this action had been dismissed and no appeal had been 
made against the judgment. 

The District Court basing their decision upon this judgment of the 
Daavi Court gave judgment for the plaintiff. 

The defendant appealed. 

Kypiades for the appellant. — Under the judgment of 1289 the 
plaintiff was ordered to close his door. Against this judgment the 
plaintiff has never appealed and under Section 162 of the "Cyprus Courts 
of Justice Order, 1882," this judgment is final and conclusive. 
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BOVILL, C.J. Pascal Constantinides for the respondent. — The judgment of the Dis- 

SMITH J. fcr * cfc Court is based upon that of the Daavi Court, dated 1292. That 

—v~ action was between the same parties and in respect of the same subject 

Antoniadbs ma ^ r - There was no appeal against it and it is conclusive of this case. 

v. 

Mabiotj Judgment: The defendant in this case appealed from a judgment of 

Oatsabides the District Court of Papho, dated March 26th 1884, and a point of 

some interest is raised by her appeal. 

It appears from the documents produced to this Court that a certain 
Yanko Catsarides was the owner of a small piece of land at Papho, situate 
in front of his store which lay back some short distance from the road. 
The plaintiff, who is the owner of a house abutting on this piece of land, 
some time prior to 15 Sepher. 1289, opened a door in the side of his 
house on to the land in question and made use of the land to obtain 
access to his house. Yanko Catsarides brought an action in the Sheri 
Court against him and on 15 Sepher. 1289, obtained a judgment under 
which the present plaintiff was ordered to close up his door and was res- 
trained from making use of the land. This judgment appears never to 
have been carried out and, in 1292, Mariou Catsarides petitioned the 
Daavi Court to restrain the plaintiff from making use of the door open- 
ing on to this land, basing her claim upon the Ham of the Sheri Court of 
15 Sepher, 1289. There is no evidence as to how the interest of Yanko 
Catsarides in the property became vested in Mariou Catsarides. 

The Daavi Court decided that she had lost her rights under this Ham 
and dismissed her claim. Against this judgment no appeal was made 
and matters remained on the same footing down to the present year, 
the present plaintiff, Youanni, making use of the land in dispute to ob- 
tain access to his house. In the present year the defendant appears 
again to have attempted to prevent his user of the land and he thereupon 
commenced this action to restrain her interference. The District Court, 
basing their decision upon the judgment of the Daavi Court, gave judg- 
ment in his favour and restrained the defendant from obstructing the 
plaintiff's user of the land in order to obtain access to his door. 

The question we have to decide therefore is, which of two contra- 
dictory judgments, given on the same cause of action, one subsequent in 
date to the otner, is to prevail. 

It is claimed for the defendant that the Ham Sheri of 1289 bars the 
plaintiff's claim and is conclusive as to the defendant's right to the sole 
possession of this land, whilst the plaintiff relies upon the judgment of 
1292. The District Court has decided that the judgment of the Daavi 
Court must prevail and has therefore given judgment for the plaintiff. 
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We are of opinion that the decision of the District Court was right. BOVILL,C.J. 
Either the defendant was entitled to the benefit of the judgment given ^mixh, J. 
by the Sheri Court in 1289 in favour of Yanco Catsarides or she was *-w 
not. If she was entitled to the benefit of it, her proper course was to antoniades 
obtain execution of it, and if, instead of applying for execution of it, she v. 

chose to bring a substantive action claiming the same relief as had been catsabides 

granted in the former action, we think she must be taken to have aban- 

doned her rights under the judgment in that action as a judgment* 
though she apparently relied upon it as evidence of her claim in the 
second action. 

We are of opinion that where there are two contradictory judgments, 
each given by a Court of competent jurisdiction, as is the case here, it 
must be held that either the person having the benefit of the first of 
these judgments has neglected to assert his rights under it, and thus has 
abandoned it, or that the Court giving the second judgment has con- 
sidered the first and for some reason has concluded that it is not binding 
and has therefore felt in a position to upset it ; and if no appeal against 
the second judgment be made it must be assumed to be valid and 
binding. 

If she was not entitled to the benefit of the judgment obtained by 
Yanko Catsarides then we need consider only the effect of the judgment 
of the Daavi Court of 1292. 

The result is, that whether she is entitled to the benefit of the judg- 
ment given in favour of Yanko Catsarides or not, we are of opinion that 
the judgment of the Daavi Court must prevail. The proper course of 
the defendant was, to have appealed against that judgment arid as she 
has not done so the District Court was right in deciding that this matter 
was res judicata and in giving judgment for the plaintiff. The appeal 
must therefore be dismissed with costs. 

Order : Appeal dismissed with costs. 
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SMITH, J. 

1884 IBEAHIM MEHMET Plaintiff, 

w *""' v. 
June 7 
HADJI PANYIOTI KOSMO and others, Defendants. 

Prbscbiption — Registebed Lands — Undistubbed Possession fob ten 
yeabs — Land Code abt. 20. 

The Defendants had had uninterrupted possession for ten years of lands registered 
in the names of other persons. 

Held : That the Defendants had obtained a valid title to the land by xirescrip- 
tion although they had not been registered as possessors during their ten years' 
occupancy. 

Appeal from the District Court of Nicosia. 

The plaintiff was the lessee of the Morphou Chiftlik and brought this 
action claiming an injunction restraining the defendants from cultivating 
certain pieces of land which were proved to be part of the mera of the 
Chiftlik. 

The defendants proved that they had had ten years 1 quiet enjoyment 
of the lands they had cultivated and the Court dismissed the action, 
holding that they had acquired a valid title by prescription. 

The plaintiff appealed. 

The Quee?i's Advocate for the appellant contended (1) that in order to 
acquire a valid title by prescription the defendants must have had occu- 
pation accompanied by registration for ten years ; and (2) that as the 
owners of the Chiftlik resided in Constantinople prescription did not run 
against them. 

Eossos for the respondents. It was not clearly proved that the lands 
cultivated by the defendants were within the boundaries of the Chiftlik 
lands. Some of the defendants were registered as the possessors of por- 
tions of the land they cultivated. The plaintiff cannot take advantage 
of the absence from Cyprus of the owners of the Chiftlik because up to 
about 13 years ago it was the property of the Sultan. The owners 
always had representatives at the Chiftlik. 

Dec. 12 Judgment : This case comes before us on appeal from the judgment 

of the District Court of Nicosia, dated 21st November, 1833. 

The plaintiff, on behalf of the owners of the Morphou Chiftlik, 
sought by this action to restrain the interference of the defendants 
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with certain pieces of land which were alleged to form part of the BOVlLL, C.J. 

mera of the Chiftlik. In support of his claim the plaintiff produced a gj^xTJE^ X 

tapou sened for the mera of the Chiftlik and alleged that the lands held w-> 

by the defendants were within the boundaries of the mera as described in mbhmbt 

this tapou sened. v. 

Hadji Pan- 
The defendants alleged that they had never known of any mera of the yroTi Kosmo 

Chiftlik and proved that the lands now claimed had been held by them a^d others 
or their forefathers for many years and that some of them held kotchans 
for part of these lands. The matter having been referred to the Director 
of Survey to report to the Court as to the boundaries of the mera and 
the position of the defendants' lands, the Court came to the conclusion 
upon the report furnished to them that the whole of the lands held by 
the defendants were within the boundaries of the mera as described in 
the plaintiff's tapou sened, but held that as the defendants had had un« 
disputed possession for ten years they had acquired a good title by pre- 
scription, and gave judgment for the defendants. 

Against this decision the plaintiff appealed, and it was contended by 
the Queen's advocate on his behalf that the judgment was wrong on two 
grounds ; first, that undisputed possession alone for ten years is not 
Bufficient to create a good title by prescription, but the possession must 
be possession with a tapou title ; and, second, that as the owners of this 
Chiftlik had been resident at Constantinople up to four years ago, the 
defendants' possession would not operate to give them a valid title by 
prescription. With regard to this latter contention it is, perhaps, suffi- 
cient to say that it is based on Section 20 of the Land Code, the effect of 
which, so far as it relates to the present point under consideration, is 
that where " the owner of property has been proved to be absent on a 
journey in a distant country," a person who has possessed himself of the 
property cannot acquire a valid title by possession for ten years. So far 
as we are aware, it is not suggested that the absence of the owners of the 
Morphou Chiftlik has been absence on account of a journey, and the 
facts as stated to us by the Queen's Advocate negative this suggestion 
altogether. It appears from the statement of the Queen's Advocate that 
13 years ago this Chiftlik was sold by the Sultan, whose property it then 
was, to Mehmet Pasha ; on Mehmet Pasha's death, 8 years ago, it des- 
cended to his daughter, and about 7 years ago was sold to Mehmish 
Pasha, who has since died, and whose heirs are now the owners of the 
Chiftlik. Up to about 4 years ago the owners were resident in Constan- 
tinople, and it is impossible to say that either the Sultan or the above- 
mentioned owners of the Chiftlik have been absent in a distant country 
on a journey. We therefore think that they are not entitled to set up 
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BOVILJ,,C.J. their absence in order to pro vent the time of prescription running against 
SMITH, J. tnem - 

Ibbahim ^ e ^^ contention, however, raises a most important point and one 

Mehmet that has given us much greater difficulty to decide. The question for 

HAD.rc Pan- our decision is whether the true meaning of Section 20 of the Land Code 

yioti Kosmo is that a person who has possessed land with a tapou title for ten years 

without dispute thereby acquires a valid title by prescription; or 

that a person who has possessed without dispute for 10 years land for 
which some other person has a tapou title, thereby acquires a valid title 
by prescription. The plaintiff contends that the former meaning is the 
true one. 

The French text runs " A moins d'excuses valables 

nulle action sera recue en justice touchant des terres dont la possession 
par tapou aura existe sans conteste pendant un laps de temps de dix 
amines." If this be a correct translation of the Turkish text it would 
certainly leave little doubt that the view contended for by the plaintiff, 
that mere possession for 10 years was insufficient to give a title by pre- 
scription is the correct one, and that in order to acquire such a title the 
person claiming by prescription must have held for 10 years with a tapou 
title. The Greek text is to the same effect as the French ; but it must 
not be forgotten that both the Greek and the French texts are but trans- 
lations, more or less correct (and in the case of the French text not 
infrequently defective and incorrect) of the Turkish text, and that it is 
the Turkish text alone which contains the law. With a view to coming 
to a correct- decision in this case we have caused very careful translations 
of the original text to be made with the following result: we are in- 
formed that while the Turkish text may possibly bear the meaning con- 
tended for by the plaintiff and given to it in the Greek and French 
translations, its more natural and ordinary meaning is, that a title by 
prescription may be obtained by an undisputed possession for 10 years to 
lands for which a tapou has at some time or other been given; that is to 
say, that where lands for which some person (presumably the person 
mentioned as the true owner) have been held by another for 10 years 
without dispute the latter obtains a valid title by prescription. We are 
informed that the Turkish word tapoule, translated in the French "pos- 
sede par tapou," is almost unquestionably an adjective qualifying the 
word Arazie, and pointing out the class of lands with which this section 
is dealing, and that, if we may coin a word, the correct translation would 
be " tapoued lands " which have been possessed without dispute for 10 
years, etc. It is pointed out to us that if the meaning be, as contended 
for by the plaintiff, "lands possessed by tapou for ten years," etc., the 
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Turkish words used would almost certainly have been l ba tapou, theBOVILL,CU. 
Persian word ba meaning " with " or " by" and in support of this view smith j. 
it is most significant that, so far as we can ascertain, wherever in the ^^ 
Law mention is made of a person holding land by a tapou title and trans- mehmet 
lated by the French " possede par tapou," the words used in the Turkish v. 

text are " ba tapou," — held with a tapou. Section 20 is the only one, yiot^Kosmo 
so far as we can ascertain, where tapou lands as a class are mentioned, and othees 
and here we find not the words '-ba tapou" but the word "tapoule" ~"~ 
We have therefore come to the conclusion that the French and Greek 
translations are misleading on this point and that the true meaning of 
Article 20 is, that where lands held by one person by a tapou title have 
been in the undisputed possession of another for 10 years the latter ob- 
tains a valid title by prescription. We think that the word " tapoule " 
has been introduced to mako it more certain than it would otherwise be, 
that the article is dealing with the whole class of tapou lands, in contra- 
distinction to Article 78, which gives a person who has had undisputed 
possession for 10 years a right to the land as against the Government. 
It was contended on behalf of the appellant that there can be no posses- 
sion which the law will recognise without the consent of the Government, 
of which the tapou is the ordinary evidence, having been obtained, and 
that any person who has taken the actual possession of land is a mere 
intruder ; but Article 78 seems to suppose the case of a person acquiring 
by simple possession for 10 years the legal right to possession as against 
the Government and we see no reason why there should be any distinc- 
tion in principle between the possession which gives a prescriptive title 
as against the Government and the possession which gives a title against 
a private individual. For these reasons we are of opinion that the 
judgment of the District Court was right and must be affirmed. The 
respondents' counsel contented himself with maintaining* that the lands 
which the defendants held were not within the boundaries of the mera at 
all, and it was arranged that we should go out to make a local enquiry 
ourselves. We went to Morphou and ascertained that the report of the 
Director of Survey was quite correct and that the whole of the lands 
held by the defendants were within the boundaries of the mera described 
in the plaintiff 's tapou sened. 

We must therefore dismiss this appeal with costs, but direct that the 
costs occasioned by our local enquiry be paid by the defendants. 

Appeal dismissed. 
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[BOVILL, C.J. and SMITH, J.] 



A. MOZERA 



Plaintiff, 



v. 



THE DIRECTOR OF THE LAND REGISTRY OFFICE, 

Defendant. 

Mandamus— Government Official — Land Registry Offices — Officer 
of Court — Order for Sale of Mortgaged Property — Execution — 
Writ of Execution — Cyprus Courts of Justice Otider, Sections 17, 

44 and 46. 

In an action claiming that Defendant should be ordered tv carry out an order of 
the Court directing the sale of mortgaged property, and which order disposed of a 
claim in an action for the sale of the property to which the defendant was no party: 

Held : That the action being an action against a Government official acting in 
his official capacity would not lie. 

Held also, That such an order as above mentioned cannot he regarded as a writ 
of execution. 

Appeal from the District Court of Larnaca. 

The claim in the action was, that the defendant should be ordered to 
carry out a judgment of the District Court of Larnaca. The facts 
were, that the plaintiff brought an action against one Hadji Mustapha, 
claiming the sum of £900 due on a promissory note and also the sale of 
certain property mortgaged to him as security for the payment of the 
money. 

The Court gave judgment ordering Hadji Mustapha to pay the sum of 
£900 to the plaintiff and a separate order was at the same time made 
directing the sale of the mortgaged properties. No writ of execution 
was issued but a copy of the order was delivered to the Principal Officer 
of Land Registry in the District of Larnaca and certain portions of the 
property were sold. The Officer of Land Registry refused to sell the 
remainder on the ground that it had been registered in the name of 
Hadji Mustapha by the fraud of one Behaeddin Bey, as arazie mirie, 
whereas in fact it was part of a vacouf Chiftlik and belonged to one 
Halil Razi Bey. 

The plaintiff thereupon brought this action. 

The Queen's Advocate, for the Defendant, objected that the order of 
the Court for the sale of the mortgaged property was not an order of 
execution, and tiiatjno order of execution had ever been issued which the 
defendant could carry out. Evidence was heard as to the circumstances 
under which the property in question came to be registered as arazie 
mirie and to be sold to Hadji Mustapha. The facts in connection with 
this are not material to the present report. 
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The District Court held that so long as the registration of the pro- BOVILL,C.J. 
perty as azazie rairie in the name of Hadji Mustapha subsisted the defen- SMITH J. 
dant was bound to carry out the sale. As to the objection that the order — *~ 
for the sale of the mortgaged property was not an order for execution ' ° ZBBA 
the District Court decided as follows : The 

DlBBCTOB OP 

" The Queen's Advocate did raise a preliminary objection, which was, the Land 
that the order for sale was not an order of execution because it was ap- R q™«™ T 

pended to the judgment, and also because it was not addressed to the 

Sheriff of Larnaca. As to the first objection, the original claim was on 
a promissory note for £930 and also for leave to sell certain immoveable 
property mortgaged, as collateral security for such debt, judgment was 
given by the District Court for the plaintiff on the promsssory note for 
£900 interest and costs, and an order made at the same time that the 
mortgaged properties should be sold. Where a substantive claim is made 
to sell property, we see no reason why, in the absence of any Eule of 
Court to the contrary, such order for sale should not be appended to a 
judgment on a debt for security of which the property to be sold has 
been mortgaged. This order for sale having been made a second order for 

sale would be superfluous We consider therefore that the 

order for sale appended to the judgment for £900 was an order of 
execution. As to the second objection, the Cyprus Courts of Justice 
Order distinctly says (Sec. 46, sub-sec. b.), 'the order for execution in 
case of immoveable property shall be delivered by the Court to the 
Officers of the Land Registry Office without transmission through the 
Sheriff of the District or other executive officer.' We are of opinion 
that w r e should have been acting in breach of the Order in Council if we 
had directed this Order to the Sheriff. The directions of the Order in 
Council were exactly carried out as the order for execution was delivered 
directly to the Land Registry Office. The order is not formally ad- 
dressed to any one and we consider that as the Order in Council says 
only that the order for execution is to be delivered to the Land Registry 
Office, it is unnecessary to address it specifically to the Land Registry 



Judgment was given for the Plaintiff. . 
The Defendant appealed. 

Collyer y Q.A., for the appellant. — The action will not lie; it must be 
brought against the Government. Such an action must be brought against 
fche Queen's Advocate and after the leave of the High Commissioner has 
been obtained. The Director of Survey was no party to the original ac- 
tion, nor is he an Officer of the Court. No writ of execution was issued; 
the order spoken of is an order disposing of part of the claim in the 
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^B0VIUL,0 J. action, it is not directed to anyone nor is anyone obliged to &>< anything 
SMITH J M< ier it. If a writ of execution had been issued the defendant could 
w-# have made a proper return to it by saying that there was no land of 
•A. **ozbba 4he category mentioned in the writ. 

DjBEi^oB op Ro**os, for the respondent, contended that no objection had been 
toe Land taken by the officials of the Land Registry Office to sell some of the 
^Office* P rof P sr ^y mentioned in the order, and that the ^defendant was therefore 

precluded from taking the point that no writ of execution had been 

issued. 

July 19 Judgment : This is an action claiming execution of a judgment by 

the defendant (the Director of the Land Registry Office), and the Court 
below, on grounds stated in their judgment, have directed the defendant 
to execute the judgment. The defendant broadly objects to this that he 
is no party to the action, and that he is not an officer of the Court and 
that he is under no obligation to execute a judgment of the Court when 
no writ of execution has ever been issued from the Court or received by 
him. A somewhat lengthy argument has been addressed to us with the 
object of persuading us that the plaintiff's titles are regularly issued, 
that if there is any error in them this is due to the Land Registry Office 
arid not to any default of the plaintiff and that this same office has power 
to amend any such error ; also that the mortgagor 13 willing to treat 
certain property of his which is really vacouf as mortgaged and to allow 
it to be sold in payment of the debt due from him to the plaintiff. With 
these considerations we have nothing to do, the only question for our 
* decision in this action is, whether the claim in the action is one which 
can be sustained in a Court of Law — and 4 we do not consider that it is. 

The action is brought against Mr. Grant, as Director of Land' Registry 
Office. Now if it be intended to be an action against the Chief Officer 
of a Department of Government in his official capacity it is an action 
which, under Section 44 of the Order in Council, should have been in- 
stituted against the Queen's Advocate after permission had been obtained 
from the ISigh Commissioner, for it is in fact a claim against' the Gov- 
ernment of Cyprus, 

If , on the other hand, this is an action against Mr.^Srant in his, per- 
sonal capacity, in this case he has no right or 4 power" to execute the 
judpneiit, so that in either case the abtion ig wrong in form,aiid,4n our 
Opinion, Uris question bf form is not a mere tebhnicality as it goetf to fche 
'Toot'bf fed principles laid down in Section 44 of the Order in Council. 

Were' We, however, of opinion that the* form of the action constituted 
WiAp^fimfefit to its being heard we should come to the contlusion that 
tile relief askid for could not be granted. 
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Prior to the establishment of ■ the existing Courts, judgments were in BOVILL,O.J. 
all cases handed to the Oaimacam or Miitessarif, or, after the days of the p^jxh J 
occupation, to the Commissioner or High Commissioner, as the case ^y" 
might be, and were earned into effect without any formal order on his A * M ° ZBJBA 
affixing his signature in testimony of his approval of the judgment. The 
The Order in Council was designed to amend this procedure and it enacts ^J 01 °^£* 
that the High Commissioner may appoint a Sheriff, and that in default Ubgistb?: 
of any such appointment the duties of Sheriff shall in each District be ° FF — — 
discharged by the Commissioner. It also lays down that the duties of 
the Sheriff are " to receive writs and processes and to execute the same 
and make returns thereto." Further it enacts that a judgment may be 
executed at any time, and in the same manner as heretofore save that an 
order of the Court directing execution shall be delivered by the Court in 
case of execution by sale of immoveables to the Officers of the Land 
Registry Office without transmission through the Sheriff or other execu- 
tive Officer (evidently meaning the Commissioner in case no Sheriff were 
created) and immediately af tpr this it lays down what form of order (viz. 
an order addressed to the Sheriff) shall be sufficient authority for any 
Officer of Land Registry for doing anything thereby directed to be done. 

In the case before us it is contended and it was held by the Court 
below that the judgment which the plaintiff has obtained against his 
debtor is a judgment for £900 with an order directing execution added 
to it. If the Court below intended their judgment in the action between 
Mozera and his debtor to igj to this effect we cannot see that they have 
carried out their intention. In that action there was a substantive 
claim for the recovery of a mortgage debt and for the sale of the mort- 
gaged property ; and the entire judgment as it stands is necessary to 
dispose of the claim made in the action. There is nothing in this judg- 
ment to oblige the Sheriff or any other person to carry it out and any 
person giving effect to it unless he does so under an order of execution 
does so at his own peril. We say at his own peril, for the judgment 
does not enable any stranger to decide what is the property to be sold, 
nor could any person who was invited to execute the judgment say that 
the Court had not determined to stay execution of it. No doubt the 
judgment according to the provisions of the Order in Council may be 
executed at any time but only under the authority of an order of the 
Court directing execution of its own judgment. The Director of the 
Land Registry Office is nowhere said to be an Officer of the Court. His 
intervention or that of his subordinates or representatives is, no doubt, 
necessary in every case of execution by sale of immoveables ; but it does 
not appear to us that the Court has any power to compel him to carry 
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BOVILL, C.J. out a judgment or order in any action to which he is not a party. The 

SMITH J. Onter in Council provides that an order addressed to the Sheriff is suffi- 

—*~ cient authority for any Oliieer of the Land Registry Office for doing any- 

v tiling thereby directed to be done, and we must assume that if such an 

The order had been made in the action between Mozera and Mustapha it 

the Land wou ld either have been executed or have been returned to the Court with 
a statement of the reason why it could not be executed, and on this 
statement the plaintiff or the Court could have taken any proceedings 
they might think well to enforce the plaintiff's right. We do not, how- 
ever, see that the refusal of an Officer of the Laud Registry to execute a 
judgment of a Court gives any right to such relief as is claimed in this 
action. The relief can be practically obtained by applying for a writ of 
execution in the first action and the action against Mr. Grant is, in our 
opinion, as frivolous in substance as it is mistaken in form. 

We have not dealt in detail with the arguments raised by the advocate 
for the respondent because, as will be seen from the observations already 
made, we consider they do not bear on the question at issue in this ac- 
tion. With reference, however, to some of the arguments we will 
observe that it is no very unusual occurence that a judgment cannot be 
executed in full. The fact that Mr. Grant has consented to sell a portion 
of the land mortgaged without an order of execution does not i irn the 
judgment into an order of execution or preclude Mr. Grant frc m refusing 
to incur further responsibility than he has already done in executing a 
judgment of his own authority. 

We do not lose sight of the fact that Mr. Mozera has actually ad- 
vanced a considerable sum of money and we do not wish to interfere 
with the principle that there is no wrong without a remedy, but we can- 
not support Mr. Mozera when he makes a claim which is untenable, and 
the fact of his having advanced money on mor: rrn^e v.vA being unable to 
recover it docs not constitute a wrong unless he did so without notice of 
the supposed fraud in the title of the land pledged to him. This is a 
question not before us and which it would not be convenient to raise or 
dispose of in such an action as the present. If Mr. Mozera be the victim 
of a fraud it is possible he may lose some of the money he has advanced, 
but he will not be the first victim of fraud who has suffered a similar 
loss. Under the circumstances we must reverse the decision of the 
Court below and dismiss the plaintiffs action and the defendant's costs 
of this action and appeal must be borne by Mr. Mozera. 

Appeal allowed. 
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[BOVILL, C.J. and SMITH, J.] 

ATHANASSI CHRISTOFIDES Plaintiff, 

v. 
NICOLA TOFARIDI Defendant. 

SHUFA— -COMPLEHON OF SALE OP MULK PBOPEBTY— MEJELLE SEC. 1026, 

1029 AND 1030. 

By Art. 1026 of the Mejelle, the right of pre-emption comet into existence when 
the property in respect of which the right arises has ceased to be in the legal pos- 
session of the vendor. 

Property over which the plaintiff had a right of pre-emption was told by auction 
to the defendant. On the day of sale, and subsequently to the defendant having 
been declared the highest bidder, the plaintiff took the measures required by tlie law 
to shew that he intended to exercise his right to pre-emption. The property was 
not at that time registered in the name- of the defendant. 

Held {reversing the decision of the District Court) that the sale to the defendant 
was not complete until the registration of his name had been effected, and that the 
proceedings taken by the plaintiff before tliat registration were of no avail to estab- 
lish his right of pre-emption. 

Appeal of the defendant from the judgment of the District Court of 
Nicosia. 

The facts of the case and the arguments of the parties appear suffi- 
ciently from the judgment of the Supreme Court, which was as follows : 

Judgment: In this action the plaintiff claims a right of pre-emption over 
certain property in the town of Nicosia under the following circumstances. 

The property in question is adjacent to a Mulk property belonging to 
the plaintiff and formerly belonged to one Michael, who has not been 
heard of for 45 years, and who is believed to be dead and to have left no 
heirs. Under these circumstances the property was put up for sale by 
order of the Government and on the 9th of April, 1884, it was adjudged 
to the defendant as the highest bidder. During the sale it had been 
called to the plaintiff's attention that he was believed to have a right of 
pre-emption over the property and he was requested to bid at the sale, 
but declined to do so as he said he intended to exercise his right of pre- 
emption, no doubt having in mind Art. 1024 of the Mejelle. On the 
9th of April he informed two persons of the sale and stated to them that 
lie intended to exercise his right of pre-emption, and appears to have 
done this in order to comply with the provisions of Art. 1030 of the 
Mejelle. On the 25th of April the defendant was registered at the 
Land Registry Office as the owner and kotchans were given to him. 
On the 5th May, that is within one month from the date when the 
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BOVILL,aJ. plaintiff considered that his right of pre-emption had accrued, the 
SMITH .1 ^ me Suited ^ Art- 1$** °^ ^ e Mejelfe, he commenced this action. 
On the hearing, the District Court considered that he had' proved 
his right to pre-emption and had done all that is required of him by 
the law to enforce it and, accordingly, decided' that the registration 
in the name of the defendant should be set- aside and that, plaintiff 
should have possession of the property. 

The defendant appeals against this decision and the plaintiff oppo- 
ses the appeal on several grounds. He says first, that the petition 
of appeal does not comply with the requirements of Art. 106 pf the 
Ottoman Code of Procedure. Under the provisions of the Cyprus 
Courts of Justice Order, 1882, and of the Eules of Court made there- 
under, the requirements of the Article referred to are no longer in 
force, and the fact that the residence and occupancy of the partus 
and a statement as to the object of the appeal are omitted in the 
petition of appeal is immaterial. 

Plaintiff also objects to any interference with an official title, but 
if this objection is to prevail it should have prevailed in the Court 
below, and the articles of the law on which plaintiff relies in support 
of this contention do not signify more than that title deeds are to be 
taken in evidence without proof of their authenticity. 

Lastly, the plaintiff contends that he has proved his right to pre- 
emption and that he has done everything required by law to enforce 
that right. It appears to us that there are three points to be con- 
sidered, viz.: firstly, whether the plaintiff owns property which would' 
confer a right of pre-emption upon him? Secondly, whether this 
right has come into existence? and, thirdly, whether the plaintiff has 
done all that is required of him by law to enforce his right. "We 
have no doubt that the plaintiff does own property which would con- 
fer this right upon him ; and, with regard to the question whether 
he has done all the acts required of him by law, it appeals to us 
that, if his right of pre-emption came into existence on the conclusion 
of the sale by auction, on April 9th, he probably has done all that is re- 
quired to preserve his right. The provisions of Art. 1026 of the Mjsjelle 
compel us to consider whether the right of pre-emption had come into 
existence on the 9th of ApriL This Article says that the right of pre- 
emption arises when the ownership of the property passes from the seller 
to the purchaser. 

The Law of 28 Redjeb 1291 (which was quoted by plaintiff) enacts in 
Art. 1, that noMulfcpitf^y<»&beh^ 
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and, after making provision f or the issue of these official titles, it enacts BOYI*LL,0»J. 
in Art. II., that in sales of property the buyer and seller or their vakeels g^ixH J. 
will, in presence of the Cadi and Defterkhakani official, declare the sale of 
the property, and if both parties agree the matter will be noted and the 
Medjliss will approve of it, the approval of the Medjliss being necessary 
under Art. 7 of the Law for the Issue of Titles. This Law appears to 
have been Modified, consents to sales having for some time past ceased to 
be taken before the Medjliss, and being now taken before a Village Judge 
under Law No. IV. of 1883. In this case the consent appears to have 
been dispensed with altogether as Government were the vendors. It 
appears, however, that under the Law the purchaser cannot be regarded 
as- the owner of the property to be transferred until it is actually regis- 
tered in his name. Art. 1029 of the Mejelle prescribes What the person 
having the right of pre-emption should do on hearing of the sale, but 
reading this with Art, 1026, we consider that the sale alluded < to in Art. 
1029 is the perfect and complete sale on which' the ownership of the pro- 
perty passes from the vendor to the purchaser, and applying this view of 
the law to the .particular case before us, we consider that the right of 
pre-emption did not arise until the 25th of April and that the plaintiff 
has not since that date taken any of the steps required for the preserva- 
1 tion of his right, while those Which he took prior to the 25th of April, 
though probably correct in form, are of, no validity as at the time the 
right of pre-emption did not exist. For these reasons we are of opinion 
that this appeal must be allowed and this action dismissed* with costs. 

Appeal, allowed. 
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™£ MI3STAPHA MACHSA Plaintiff. 



April 20 



v. 

HADJI KADIN HADJI HUSSEIN and another 

Defendants. 

Shbbi Court, Transfer op case from — Power of Chief Justice - 

C.C.J.O. Sec. 197 — Powers of High Commissioner— High Court of 

Justice Ordinance, 1879, Sec. 108. 

The Chief Justice has no power under See. 197 of the Cyprus Courts of Justice 
Order, 1882, to order an action to be transferaed from the Sheri Court to any other 
Court. 

The High Commissioner may liave power to order the transfer under Sec. 108 of 
the High Courts of Justice Ordinance of 1879. 

Application for transfer of an action from the Sheri Court to the 
District Court. 

Diran Augustin, for the defendants. I apply for an order under 
under Sec. 179 of the Cyprus Courts of Justice Order, 1882, to transfer 
this action from the Sheri Court to the District Court of Nicosia. 

Bovill, C.J. I have no jurisdiction to make the order applied for. 
"Court" means any Court established by the Order in Council. 
Defendants may have a right under Sec. 108 of the High Court of 
Justice Ordinance, 1879, to petition the High Commissioner, who 
might, with the advice and assistance of the Judicial Commissioner, 
order a transfer. The powers and authorities then vested in the 
Judicial Commissioner are by the Order in Council of the 14th Feb- 
ruary, 1883, now vested in the Supreme Court, but the High Com- 
missioner, if any one, has the power to make such a transfer as is 
asked for here. 

Application refused. 
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[BOTILL, C.J. and SMITH, J,] BOmL,C.J. 

MICHAIL KAMBELLIDI FlainUf SM S' J ' 



v. 



HADJI PHOTINI HADJI ANDONI Defendant. May 16 

Execution — Sale at instance of one judxmient cbeditob— Bight of 
other judgment obbditobs to shabb in pbooeed3. 

, Where property of a, debtor has been sold under a writ of execution obtained by 
one judgment creditor whose debt is not satisfied by the proceeds of such sale t the 
Court cannot direct the monies so raised by execution to be divided between this 
judgment creditor and other judgment creditors of the same debtor. 

Appeal froja the order of the District Court of Famagusta. 

Michail Kambellidi, who was the judgment creditor of Demitri Hadji 
Louka and Bleni, caused the immoveable property of the debtors to be 
sold in satisfaction of his judgment. 

Hadji Photini Hadji Andoni, who was also an execution creditor of 
the same debtors, applied to the District Court for an order that she 
should be entitled to share in the proceeds of the sale of the debtors' 
property. 

The proceeds of the sale were insufficient to satisfy Michail Kam- 
bellidi's debt. 

The District Court made an order as prayed by Hadji Photini. 

This order having been made ex parte, Michael Kambellidi applied 
to the District Court to set it aside. 

The Court refused the application. 

Michail Kambellidi appealed. 

Diran Augustin, for the appellant. One judgment creditor has no 
right to step in and claim a share in the proceeds of execution ob- 
tained by another. It is only in cases of bankruptcy that a debtor's 
property becomes divisible amongst his creditors. Besh Besh v. Apos- 
tolides and others. [Ante p. 1], 

Burke^ for Hadji Photini Hadji Andoni, contra. 

Judgment : The appeal must be allowed. It is quite clear that 
Hadji Photini had no right to ask that she should be allowed to share 
in the proceeds of the execution levied in satisfaction of Michail Kam- 
bellidi's debt and which were insufficient even to satisfy that debt. 
Apart from general principles, this may be gathered from Art. 14 of 
the Law on Forced Sales [Leg. Ott. vol. I., p. 270], which says that 
if one creditor does not apply for the sale of his debtors' property 
within the time prescribed by that Law, another may do so. 

Appeal allowed with costs. 
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[BOVILL, C.J. AND SMITH, J.] 



June 9. 



KLEANTHI PENZIOHES 
HUSNI HALIL 



Plaintiff, 
Defendant. 
Expte. THE QUEEN'S ADVOCATE. 



Enfobcement op oedeb — Committal of Zaptibh fob non-payment op 

debt— Payment by instalments— Attachment of pay in hands of Local 

Commandant op Police. 

A Zaptieh is not liable to arrest for civil debt, and a Court has no jurisdiction 
under Sec. 39 of the Cyprus Courts of Justice Order, 1888, to commit a Zaptieh to 
prison for non-compliance with an order to pay a debt. 

Prior to the passing of The Civil Procedure Amendment Law, 1885, a Court had 
no authority to direct the payment of a debt by instalments. 

Appeal of the Queen's Advocate from the order of the District Court 
of Kyrenia. 

Action to recover £8 10s. and interest due on a bond given by the 
defendant, who was a zaptieh, to the plaintiff. 

The plaintiff obtained judgment, and on 27th December, 1884, the 
District Court made an order directing the defendant to pay the amount 
due, by instalments of 6s. per month or 3s. per fortnight. This order 
was endorsed with a memorandum under Section 39 of the Cyprus Courts 
of Justice Order, 1882, to the effect that if the defendant failed to obey 
he was liable to be arrested and to have his property sequestered. 

The defendant failed to pay. 

On the 14th February, 1885, the Court made an order committing 
the defendant to prison for 10 days and directing the Commissioner of 
Kyrenia to retain 5s. per month out of the defendant's pay. 

The Queen's Advocate applied to the District Court to set aside this 
order. 

The Court refused. 

The Queen's Advocate appealed. 

Queen's Advocate in person. I object to this order on behalf of the 
police authorities on two grounds: (1) that this is really an attempt to 
arrest a zaptieh for a civil debt, and (2) that the Court had no jurisdic- 
tion to order the Commissioner as Local Commandant of Police to stop 
5s. a month from the man's pay. 

By Section 6 of the Cyprus Police Ordinance, 1880, a zaptieh is not 
liable to arrest for civil debt, and if this order of the Court is valid it 
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enables a zaptieh to be arrested for debt and the provisions of the section 
and the object for which it was enacted, viz. : that a policeman should 
always be available for duty, are abrogated. 

As to the second point, the Local Commandant of Police is no party 
to this action: he is entrusted by the Crown with Is. per diem to hand 
to the policeman: but it is not a debt and can be stopped whenever the 
Crown chooses. Directly the man is imprisoned, the pay ceases. 

Pascal Constantinides for the respondent. The order of the Court 
is a committal order for contempt which the Court had jurisdiction to 
make. 

Judgment: "We are of opinion that this appeal must be allowed. 

We have to decide this case on the Law which was in force prior to 
the passing of the recent Law regulating the execution of judgments 
(the Civil Procedure Amendment Law, 1885,) which came into force on 
the 2nd April. 

The order appealed against is an order refusing to set aside a previous 
order of the 14th February, 1885, committing the defendant to prison 
in default of paying a certain instalment of a judgment debt. This 
latter order was made to enforce a previous order of December, 1884, 
which orders the payment of the debt by instalments. We are unable to 
find that at that date the Court had any power to order the payment of 
a judgment debt by instalments, and if they had no such power their 
order was ultra vires, and the Court would have no authority to commit 
for disobedience of an order that they had no jurisdiction to make. The 
recent Law has given power to the Courts^to order payment of a judg- 
ment debt by instalments, but that Law cannot be applied to the case 
before us. The Law is quite clear that a zaptieh cannot be arrested for 
debt, and the order in the present case practically overrides that Law, 
the intention of which clearly was that a zaptieh should always be avail- 
able for duty. 

The order on the Commissioner cannot be upheld. It is practically an 
order of attachment, and at the date when this order was made, viz. : 
14th February, 1885, we are not aware that there was any power to attach 
money in the hands of a third person: and certainly not to attach 
monies in the hands of the Government whose agent the Commissioner 
or Local Commandant is. 

The Local Commandant was never cited to appear and asked if he 
had any monies belonging to the defendant in his hands. 

For these reasons we shall- reverse the order appealed against and 
direct that the order of the 14th February, 1885, be set aside. 

Appeal allowed, with costs. 
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[BOVILL, C.J. Am SMITH, J.] 
THE QUEEN'S ADVOCATE 



Plaintiff, 



THE SUPEEINTENDENT OP SINAI MONASTERY, 

Defendant. 

Sheep Tax— Exemption claimed by Monastic Community— Chabteb of 
Mohammed and bebats given by Sultan— Taxation Obdinance, 1879. 

All exemptions from payment of taxes mentioned in the Schedule to " Tlie Tax- 
at ion Ordinance, 1879" were abolished by that Ordinance, and therefore the 
defendant was held liable to payment of sheep tax even though the Monks of Sinai 
Monastery may have been exempted from payment of taxes by a charter of the 
Prophet Mohammed and the berats of certain Sultans and even though these berats 
could be held to have the force of laws. 

Appeal from the judgment of the District Court of Kyrenia. 

The action was brought to recover certain monies alleged to be due 
from the Defendant as sheep tax. 

The defence was that under a charter granted by t^e Prophet Mohammed 
and certain berats granted by the Sultans Abdul Mejid and Aziz the 
monks of the Sinai Monastery were exempted from liability to pay the 
tax. 

The District Court gave judgment for the Defendant (the President 
of the Court dissenting). 

The Plaintiff appealed. 

The Queen's Advocate in person contended that the language of the 
documents relied upon by the Defendant was not strong enough to sup- 
port the exemption claimed, and that such privileges have been abolished 
by the Taxation Ordinance, 1879. 

Pascal Constantinides for the Respondent. — The documents in ques- 
tion have always been recognized by the Ottoman Government and the 
monks of the Sinai Monastery have always been exempt from taxation. 

With regard to the Taxation Ordinance, 1879, the berats granted by 
the Sultans have the force of law, and the Ordinance does not apply to 
exemptions created by a Law, but only to exemptions claimed by "custom, 
license, nationality, condition, creed, calling or otherwise." 

Judgment: We are of opinion that this appeal should be allowed. 
Whatever the precise effect of these documents may be, and whether they 
have the force of law or not, their effect has been destroyed by the 
" Taxation Ordinance, 1879." That Law says there shall not be claimed 
by, or allowed to, any person or persons whomsoever, native or alien 
whose domicilium for the time being is this Island, and whether under 
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plea or pretence of custom, licence, nationality, condition, creed, calling or BOVILL, Q.J. 
otherwise the right of exemption from payment of the several taxes, g^jrpH j 
duties, etc., enumerated in the schedule. The sheep tax is one of the 
taxes enumerated in the schedule. 

We have no doubt that this Law abolished all exemptions from taxa- 
tion however founded. The words " and whether," etc., are not words of 
limitation and mean '• even if a person had a licence from a competent 
authority " he is obliged to pay. The law intended to abolish all such ' 
exemptions as are claimed in this case, and we think the language is 
wide enough to carry out this intention. 

Appeal allowed with costs. 



Queen's 
Advocate 
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[BOVILL, C.J. AND SMITH, J.] 



ELENI HADJI HAEALAMBO (as next friend of hbr 

INFANT CHILDREN THEODORO AND CHYSTALLOTJ) , 

Plaintiff, October 18 



BOVILL, 0. J. 

& 

SMITH, J. 

1885 



TOGLI HADJI MICHAIL 



Defendant. 



Legitimacy — Childben bobn out of wedlock— Acknowledgment of 
children— Incapacity of Pabents to contract a valid marriage. 

A man cannot by acknowledgment render legitimate the children born of inU re- 
course with a woman with whom he could not contract a valid marriage by reason 
of her relationship to him. 

Appeal from the District Court of Kyrenia. 

Action to recover the sum of 5,000 p., representing the share which 
the plaintiff alleged her infant children were entitled to in the estate of 
Michail Lefteri, deceased. 

Michail Lefteri lived with the plaintiff as his wife and was the father 
of her two children. 

The deceased and Eleni were related and there was evidence*that a 
Bishop of the Eastern Church, to which they both belonged, had refused 
to give them a license to be married as they were within the prohibited 
degrees of consanguinity. 

It was admitted that the deceased had acknowledged the children to 
be bis. 

The District Court gave judgment for the plaintiff. 
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B0VILL,0.J. 

& 

SMITH, J. 



The defendant appealed. 



Pascal Constantinides for the appellant. The infant children of the 

Blkni Hj. plaintiff are illegitimate and under the Intestate Succession Law, 1884, 

Haralambo fch e y are no t entitled to a share in the inheritance. The deceased could 

Togli Hj. not, by admitting that the children were his, render them legitimate. 

Michail According to the judge's note he said, " It is a sin I could not marry 

her as I have made children by her." That is the declaration relied 

upon. 



1885 
October 17 



Respondent in 
children to be his. 



person: There is evidence that he declared the 



Judgment : The plaintiff in this case asks that her children shall be 
allowed to participate in the inheritance of jrMichail Lefteri, deceased. 
The facts are simple and undisputed. The plaintiff had lived with the 
deceased as his wife, but marriage between them was impossible owing 
to the fact that they were within the prohibited degrees of consanguinity 
according to the laws of the Church to which they both belonged. In 
order that the children should inherit their father's property they 
must be legitimate. It is quite clear that the plaintiff's children were 
born out of wedlock and unless the deceased could by acknowledging 
them to be his, render them legitimate, their claim must fail. There 
are cases in which a man may acknowledge children to be his and so 
render them capable of succeeding to his property as his heirs. We 
have had some doubt as to whether the rules regulating acknowledg- 
ments of this kind are applicable to those made by non-Moslem Turkish 
subjects; but, even if they can be applied, it seems to us that a man 
cannot by acknowledgment render children legitimate where an obstacle 
existed which prevented them from being legitimate. It is clear from 
the evidence that the deceased was aware that no marriage was possible 
between him and the plaintiff, and it appears to us that the case must 
be governed by the rules which lay down the principle that offspring 
which is the result of illicit intercourse cannot be legitimized by acknow- 
ledgment. For these reasons we think that these children have no 
right to share in the inheritance of the deceased Michail Lefteri and 
that the judgment of the District Court was wrong. 

Appeal allowed. 
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[BOVILL, C.J. AND SMITH J.] 
TOPAL AHMET Plaintiff, 



v. 



HADJI HUSSEIN AGHA 



Defendant. 



BOVILL, O.J. 
& 

SMITH, J. 
1886 

AprUld 



Agbbement pubpobting to sell immoveable pbopebty— No begustba- 
tion in name of pubchaseb — Unintebbupted occupation op vendee — 
Right to becoveb pubchase money. 

Where under a contract purporting to sell immoveable property which remains 
registered in the name of vendor, the vendee has taken and remains in occupation 
of the property without any interference on the part of the vendor, he has no right 
to claim a return of the fur chase money. 

Appeal from the District Court of Larnaca. 

Action to recover the amount of the purchase money of certain im- 
moveable property which Rahme the wife of the defendant purported to 
sell to the plaintiff under a contract dated the 13th June, 1296. The 
plaintiff assumed occupation of the property and at the date of the 
action was still in occupation of it without any interference from the 
heirs of the vendor, she having died subsequently to the date of the 
, contract. 

The District Court gave judgment for the plaintiff. 

The defendant appealed. 

Appellant^ in person, submitted that the plaintiff was still in undis- 
turbed occupation of the property. 

Salih Effendi for the respondent. 

Judgment: In this case the plaintiff alleges that he purchased 
certain immoveable property from Rahme the wife of the defendant. 
The property was purported to be sold under a contract of sale, but the 
sale was never perfected by registration, and the property still remains 
registered in the name of Rahme. We gather that the plaintiff is now 
desirous of having the property registered in his name, bub owing to the 
fact that Rahme is dead and that her heirs are not desirous of assisting 
him, he finds himself in a difficulty. He took possession of the property 
and has remained in occupation and peaceable enjoyment of it without 
any interference on the part of the defendant, or anyone else. „What 
then is the effect of the agreement he entered into with Rahme ? It is 
quite clear that such a contract cannot operate to confer upon the plaintiff 
the legal possession of the property, which remained in the eye of the 
law her property: and all that the contract effected was to give the 
plaintiff the occupation and enjoyment of the property; and so long as 
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BOTELLyfcJ. he remains in occupation without any interference on the part of Bahme 
^ j or her 1; ire, he has got all that he could get under the contract and has 
no further rights against anyone. If he had wished to protect himself 



SMITH, J. 



2£^££ against all difficulties in the future he should have been careful not to 

v. have paid the purchase money until the sale had been carried out com- 

HJ ^S^ttA BI1, P* efce ty ty the registration of the property in his own name. Under 

the circumstances of the present case we are clearly of opinion that the 

plaintiff has no right to relief against anyone. 

Appeal allowed. 



BOVILL,C.J. 
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SMITH, J. 

1886 

Dec, 22 



2BOYILL, C.J and M1ITH, J.] 

REGINA Plaintiff, 

v 

LOIZIDES and NICOPOULOS Defendants. 

•'Defamation" — "Insult" — Justification — Evidence of when admi&» 
siblb— Pbiss Law abticlbs 18, 20, 23 and 24— Addition of count to 
infobmation— Omission to ask accused if they wished to make state- 
ment— Ibbegulabity— Cypbus Ooubts of Justice Obdeb sec. 124 & 146. 

Article 18 of the Press Law of 1865, defines two offences "defamation" and 
" insult" and Article 28 provides tliat where a person has defamed a Government 
Official by attributing to him acts done in his official capacity ', proof that such acts 
have in fact been committed, as alleged, shall free the person charged with defama- 
tion from liability to punishment. 

The defendants having written and published of tlie prosecutor, a Government 
Official, amongst other things, tluit Iw va-s guilty of unseemly conduct without 
alleging any specific instances, and also that he used indecent and unseemly 
language, tendered evidence on their trial with the view of showing that these 
statements were true : Held that the evidence was inadmissible. 

An amission by the Court at a trial by information to ash the accused person, 
at the close of the case for tlie prosecution, whether he wishes to make a statement 
in a case where he is defended by an advocate wlw makes a defence and calls 
witnesses, is not such an irregularity as prejudices the accused in his defence and 
entitles him to have his conviction set aside. 

The defendants were tried before the District Court of Nicosia on 
informations charging them with offences under Articles 20, 23 and 24 
of the Ottoman Press Law and offences under Articles 213 and 214 of 
the Ottoman Penal Code. 



Digitized by 



Google 



38 

The defendant Loizides was charged as y the writer of certain libeUous ftOYU^^G J. 
statements concerning the pros^putor, an Ingnegjior of Police in the s uttt t J. 
employment of the Government of Cyprus ; ^nd ,the defendant itiko- *v£B * 
poulos as the printer and publisher qf the same in a newspaper called vfE^* 
the <tW/) Tjjg Kvirpov. Loizinas 

By the consent of the defendants their cases were tried together. Nik&i»ptoob 

After the defendants had pleaded to the informations, the Court at """"" 
the request of the Queen's Advocate, directed a count to be added to 
each information charging each defendant as an accomplice with >the 
other in writing and publishing the libellous statements. 

The libels complained of were contained in two numbers of the <&<uw| rm 
Kvirpov; and, inter alia, attributed to the prosecutor that he was guilty 
of unseemly conduct in cafes, without specifying any instances or 
whether he was acting in an official capacity or otherwise and also that 
he made use of unbecoming and indecent language. 

By Article 18 of the Press Law of 1865 [Leg. Ott. Vol. III. p. 320], 
every allegation of fact reflecting on the honour or character of another 
is termed a " defamation " and every expression of contempt or abuse 
not containing specific allegation of fact is termed an " insult." 

Articles 20 and 24 prescribe the penalties in the case of persons 
found guilty of "defamation" and " insult," respectively, where the 
person defamed or insulted is a Government Official. 

Article 23 states that the penalty prescribed shall be strictly applied 
in the case of any person who has defamed any Government Official in 
his personal capacity or any other person : but where the defamation 
Tefera to acts of a Government Official in his official capacity or to the 
acts of a person who has acted in an official capacity, if the truth of 
the matters imputed be proved, the person guilty of the defamation 
shall not be punished, and if the libellous statement contains also 
an " insult " the punishment for this shall be imposed only. 

Evidence was adduced on behalf of the prosecution to show that the 
defendant Loizides was the writer of the defamatory articles and that 
the defendant Nikopoulos published them. 

On behalf of the defendants, evidence was tendered to prove the truth 
of the allegations contained in the libels complained of, to the effect 
^at the prosecutor had been guilty of unbecoming conduct in public 
f pjaces and had m^de use of insulting and indecent language. The 
Court rejected this evidence on the ground that evidence in justification 
must be confined to the proof of acts done ty the .prosecutor in his 
official capacity. 
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BOVHjL.CjJ. At the close of the case for the prosecution th3 Court omitted to 

SMITH J. ^ fc ^ e defendants if they wished to make any statement to the Court. 

—*~ The Court convicted the defendant Nikopoulos of being an accomplice 

„ in the publishing of the defamatory statements under Article 45 of the 

Loizidbs Ottoman Penal Code, and found the defendant Loizides guilty as the 

Nijkopoulos writer of the libellous articles and punishable under Article 24 of the 

Press Law. 

At the request of the defendants the District Court directed special 
entries f o be made in the records to the effect that the Court had no jurisdic- 
tion to add counts to the informations charging the defendants as ac- 
complices in the acts of each other under Article 45 of the Penal Code. 
The Court refused to direct other special entries to be made as desired 
by the defendants. 

The defendants applied to the Supreme Court under Section 138 of 
the Cyprus Courts of Justice Order, 1882, for an order directing ihe 
following special entries to be made in the records, viz. : (1). "That 
the District Court reject :* eT : (!ence of conversations of the prosecutor 
with various persons, and of acts of the prosecutor of an unofficial 
character committed whilst he was in the discharge of his duty and at 
other times, such evidence being tendered in justification of the charge 
of indecency brought against him in the alleged libel." (2). That at 
the close of the case for the prosecution the Court did not inform 
either of the accused that he might make any statement he pleased as 
to the charge against him. 

Diran Augustin and Pascal Constantinides for the applicants. 

The alleged libel contained allegations that the prosecutor miscon- 
ducted himself in caf6s and used unbecoming and insulting language. 
The evidence that we desired to put before the Court was to prove the 
truth of these allegations. Such evidence 13 admissible under the Press 
Law, Article 28. With regard to the second special entry, the Court is 
bound to ask the accused if they have any statement to make under 
Clause 124 of the Cyprus Courts of Justice Order, 1882. They might 
possibly have then made statements which would have altered the view 
the Court took of the case. 

Judgment: We think that the first special entry now asked for 
should not be allowed. The question as to whether the defendants had 
a right to adduce the evidence which the Court below rejected depends 
upon the construction to be placed upon Article 23 of the Press Law. 
That Law in Section 18 defines two offences which we may term 
" defamation " and "insult." Under Section 23, where a defamation 
relates to acts of a personal character, the penalty provided by the Law 
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is to be strictly applied. Where however the defamation relates to BOVILL, C.J. 
preoise acts done by an Official acting in his official capacity, then proof g^im. J. 
that he has committed the acts alleged against him is admissible and *-**" 
will free the person making the defamatory statement from liability in B &* NA 
respect of it. It appears to us to be clear that the Law means that the Loizipes 
press shall not be used as the vehicle of personal attacks against anyone, niko^ulos 

The allegations in the libel sought to be justified do not appear to 

amount to a " defamation,' ' and certainly did not allege acts done by 
the prosecutor in his official capaoity, but only amount to an " insult " 
and we are therefore of opinion that the evidence tendered on behalf of 
the defendants was not admissible. 

With regard to the second special entry asked for, there clearly was 
an irregularity, and we will order this special entry to be made, and the 
matter can be discussed when the appeal on the special entry made by 
the District Court comes on for hearing. 

The appeal of the defendants on the special entries came on for j^ 7 j 
hearing. 

Pascal Constantinides, for the defendant Loizides: 

The points for argument are two, viz. : (1) as to whether the Court 
were right in adding a count against the defendant as an accomplice under 
Article 45 of the Penal Code, and (2) that the proceedings;were irregular, 
inasmuch as the accused were not asked at the close of the case for the 
prosecution whether he had anything to say. First: I contend that the 
addition of the count to the information prejudiced the defendant in his 
defence and therefore never should have been made. 

The amendment really was equivalent to a new information, and the 
count should not have been added until a new charge had been made 
against the defendant. Article 45 of the Penal Code says that an 
accomplice shall be punished in the same way as a principal except in 
cases where the law has made a different provision. Article 7 of the 
Press Law provides who is the accomplice of the person responsible for 
carrying on the newspaper, and I contend that such a person alone is an 
accomplice. 

He cited Clause 150 of the Cyprus Courts of Justice Order, 1882. 

As to the second point it is difficult to establish that the defendant 
was prejudiced by not being asked if he wished to make a statement, 
but it must be assumed in his favour. 

Diran Augustin, for the defendant Nikopoulos. 

The Queen's Advocate, for the prosecution, was not called upon. 
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BOVILLj€.J. Judgment : We are of opinion that this conviction most be confirmed. 

SMITH* J. Th ere are two point§ raised for our consideration by the special entries. 

~^~ The first is, whether the accused were prejudiced in their defence by th# 

4 A addition of another count to the informations against them. TTnder 

Loiztnas Section 145 of the Cyprus Courts of Justice Order, 1S82. the Court far 

Nikopoulos em P° were( i an( l required to make every amendment in the information 

which may be necessary to enable it to fulfil the purpose for which it is 

intended ; provided that no such amendment shall be made in such a 
way as to prejudice the accused in his defence or to subject him upon 
conviction to a more severe punishment than he would be liable to if he 
were convicted on the information in its primary form. There is no pre- 
tence for saying that the amendment made hereto the information would 
subject the accused to a more severe punishment ; and it is difficult to 
see how they could be prejudiced in their defence by it. If the Court 
thought it necessary they were perfectly right in permitting the amend- 
ment. As to the second point that the accused were not informed of 
their right to make a statement, Section 140 of the same Order in 
Council says that no conviction shall be set aside for irregularity unless 
it be such as to prejudice the accused. The accused do not show us 
how they have been prejudiced ; and if their advocates had chosen they 
might have called them as witnesses. The defence was a lengthy one 
and no suggestion was ever made that the accused had anything which 
they desired to state to the Court. For these reasons we are of opinion 
that this appeal must be dismissed. 

Conviction affirmed. 
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[BOVILL C.J. and SMITH, J.] BOVILLjO.J. 

SMITH 4 
MICHAIL POLTDOBO and OTH1BS Plaintiffs, 188* 

HADJI GAVBIL HADJI OBOBOHI Defendant. J*****y$* 

Will — poweb to hake — bequest op moee than onb-thibd op estate op 

TE3TAT0B— VlZEBIAL OBOES OF 7 SffiPHEB 1287— GlPT INTO VIVOS. 

The Vizerial order of 7 Sep her, 1287 (Leg. Ott. Vol. 1. p. 40), relating to the 
inventories to be made of the estates of deceased Christians, provides that where a 
person of sound mind makes a document, in presence of credible witnesses, which is 
authenticated by a Patriarch, Metropolitan or Bishop, or one of their representa* 
tines, allotting his estate amongst his heirs or other pe> sons, and u has separated and 
delivered to each of them his share," such documents after they hone been proved or 
established by evidence shall be taken into consideration by the Judges of the Sheri 
Court or other officials; and no inventory of such property shall be necessary, but 
the property, wliether moveable or immoveable, "is abandoned' and caused to temain 
in the hands of the persons concerned as stated in the documents.** 

Held that this provision confers no enlarged testamentary powers on Christian 
subjects of the Porte but refers to gifts made by a person before death and perfected 
by delivery. 

Appeal from the District Court of Nicosia. 

The plaintiffs were the husband and next of kin of Hariclea Loizo, 
deceased, and the defendant the executor of a will made by her by 
which the bulk of her property was left to his infant daughter. 

The claim was to set aside the will on the ground that the deceased 
was of unsound mind, and also on the ground that under the Ottoman 
law a person cannot dispose by will of more than one-third of his estate. 

The District Court found that the deceased was of sound mind at the 
time she made the will, and that a Vizerial order of 7 Sepher, 1278, enti- 
tled a Vizerial order concerning the inventory of successions excepting 
those of the Island of Crete (Leg. Ott. Vol. 1 p. 40) has conferred upon 
Christians an unlimited power of bequeathing property by will, and 
judgment was accordingly given for the defendant. 

The Plaintiffs appealed. 

Bwrkt for the Appellants. 

Collyety Q.A., for the Respondent. 

The arguments of counsel sufficiently appear from the judgment of 
the Supreme Court which was as follows: 
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BOVILL, C.J. By this action it is sought to upset a testamentary disposition made 
SMITH J. ky one Hariciea Loizo, deceased, of her property, and this testamentary 
^-v** disposition is attacked on several grounds which for convenience sake 
Poltooro we ma ? sta * e somewhat summarily to be: first, that the deceased was not 
and others of sound mind when she made the testamentary disposition of her pro- 
Hj. Oavbil V&rtj which she ha 3 purported to make; and, second, that she had no 
Hj. Goebghi legal pow.r to make such a testamentary disposition of her property. 
"~ With regard to the first of these points, we do not think that the evidence 
bears out the contention that the deceased was insane when she made 
this will. The evidence, no doubt, goes to shew that she had not 
been considered a woman of strong intellect, but it does in our opin- 
ion show that, even if she were a woman of somewhat eccentric or 
strange manner, she knew perfectly well what she was doing when she 
made this will, and the act itself seems to us to have been one prompted 
by natural affection and not of itself suggesting insanity on the part of 
the deceased. It is however said that many years ago the deceased was 
declared by the Cadi to be of such weak mind that he considered her 
incapable of managing her own affairs, and in support of this, an 
Ham is put in from which it would appear that in the year 1279 
some sort of enquiry was made by the Cadi into the state of the 
testatrix' mind and that he appointed a guardian to manage her 
affairs until such time as she should become capable of managing them 
for herself. We should in any case be extremely reluctant to hold that 
this decision of the Cadi rendered this woman incapable of exercising her 
legal rights after a lapse of about 25 years and at a time when, as it ap- 
pears to us, there is no substantial reason for saying that she was not of 
sound mind, and, looking to the terms of the Ham, we do not consider 
that we are in any way bound so to hold. It appears from the evidence 
that the guardian appointed by the Cadi never took up his duties, that 
the deceased short ly afterwards married, and that she has carried on a 
business on her own account, brought actions in her own name, and, in 
fact, acted as a person perfectly competent to manage her own affairs. 
The District Court having had this evidence before them, have decided 
in favour of the deceased's sanity and we see no reason to say that their 
decision on this question of fact is wrong. 

As to the question whether the deceased had power by law to make 
the testamentary disposition of her property which she has purported to 
make, this is a somewhat more difficult question. There appears to 
us to be no room for doubt that, according to the laws of the Ottoman 
Empire, any subject of the Porte who is sui juris may dispose by will 
of one-third of his estate. The provisions of the law as to wills are not 
contained in the Nizam but in the Sacred Law, and we know of no 
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modern law conferring on any subjects of the Porte, whether Moslem or B0VILL,C.J. 
Christian, any larger powers of testamentary disposition. SMITH J 

The will or testamentary disposition under consideration in this Ml ^^ IL 
action is, somewhat to our surprise, sought on the one hand to be upset Poltdoeo 
and on the other hand to be upheld, under the provision of the Vizierial AND °J HEBS 
order of 7 Sepher, 1278, which was issued for regulating the taking of Hj. Gavbil 
inventories of estates of deceased Christian subjects of the Porte and Gbobghi 
does not appear to us to have been intended in any way to define how a 
will is to be made, or by whom it can be made, or to add to, or take 
away from, the powers of testamentary dispositions sanctioned by the 
Moslem law. 

The object of this Vizirial order is to determine on what occasions the 
Judges of the Sheri Court are to intervene for the purpose of making in- 
ventories of the estates of deceased Christian subjects of the Porte. 
It commences by stating, that iwhere the heirs of a deceased Chris- 
tian are adults, the Court is not to interfere except the heirs seek 
the assistance of the Court ; bub that, if any of the heirs are minors, the 
Court is of its own motion to proceed to the making of an inventory — 
the reason for this being stated in the text — " because the dignity of 
His Imperial Majesty renders it his duty to watch over the interests of 
minors." The order then proceeds to give directions as to the appoint- 
ment of guardians, perception of fees, and other matters not material 
for us to dwell upon, and having broadly stated, that an inventory is to 
be made whenever infants are interested in the estate of a deceased 
Christian, it continues with the proviso which is relied on by both par- 
ties in this action. For the plaintiff it is contended, that under this 
proviso no Christian subject of the Porte can make a disposion of his 
property binding on his heirs, excepting it be made in strict conformity 
with the formalities mentioned in this proviso, amongst which formal- 
ities it is contended is included actual delivery before death to the 
donee of the property disposed of. On the other hand, the defendant 
contends that the intention and effect of the proviso is to give to Chris- 
tian subjects of the Porte the right to make a will bequeathing not 
merely a third of their property, which is the only testamentary power 
allowed to other subjects of the Porte, but the whole of it to whomso- 
ever they please, either to their heirs or to strangers, and it is argued 
that the words which would appear at first sight to imply a necessity for 
delivery, in fact mean only that the testator is to designate and appro- 
priate or allot the property disposed of for the benefit of the legatee 
without actually handing it over to him. It would be indeed strange, if 
a Vizerial order issued for the protection of infant heirs could be held to 
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BOVILL,C.J. have in this slipshod maimer conferred on their ancestors the power to 
9M lite J. deprive fcnem °f tne inheritance which the laws of the Empire secure to 
ww them. 

JflO&AIL 

PoiiiDoBo Were it in our opinion necessary to give effect to either of these con- 
a or sap ^ntions, ^ e result in either case would be equally surprising to us. 
J^.^avbil Either contention results in the suggestion that the established law *>f 

' m the Empire as to the power of testamentary disposition is to be radically 

altered — the one side says diminished and the other enlarged — by a prQ\$so 
in a Vizerial order which professedly has nothing to do with the sutgect 
of testamentary disposition at all, and it would require much stronger 
wording than we find in this proviso to pursuade us, that it was eitfeer 
the intention of the legislator, or the effect of the law as it stands, to 
alter the pre-existing law as to the power of testamentary disposition 
en joyed by any subject of the Porte. 

We have obtained all such assistance as we think necessary to ar4 ve 
at a correct understanding of the original text of the law, and we jjfili 
endeavour, without pretending to make an exactly literal translation, of 
it, to give as correct a paraphrase as we can. 

We have already stated our view of the effect of the earlier p$cfc of 
the order. The proviso, in our opinion, should be read as follows : 

Provided that where the deceased shall before his death h$ve 
bequeathed a third of his estate to specified influential persons, sucji a 
bequest shall be regarded as valid according to the Sheri law after his 
death. And not only that, but where the deceased being of sound mind 
shall by a valid document, made in the presence of witnesses worthy of 
credit and legalised by a Patriarch, Metropolitan or Bishop, or by a 
representative of one of them, have allotted his estate amongst his heirs 
or other persons, and shall have separated his share, and handed it oyer 
to each of them, such documents shall be taken into consideration l^y, the 
Judge of the Sheri Court and other officials, after they have been prqved 
and established by evidence. No inventory of such an estate is nqo^^ry 
but the property whether moveable or immoveable is abandonee}, and 
caused to remain in the hands of the persons concerned, as stated in £he 
said documents. 

The clause concludes with directions that, if the property conai^g of 
immoveables, it is absolutely essential that the formalities requisite ior 
the transfer of land shall have been complied with. 

The early part of this clause deals with bequests of a third to influen- 
tial persons. We are informed that by this is meant bequests Jfor 
undefined religious or charitable purposes, and though we are not called 
upon to give any decision on the meaning of these words, as the testa- 
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mentary disposition in the present case is manifestly not in favour of BOVILL, O.J. 
specified influential persons, we may mention that, as at present advised, gMI * . . 
we are much inclined to suppose that such is the meaning of the *-*J 
expression. A careful consideration of the Turkish text leads us to the ■ p£?!!^j|JL 
conclusion that so far as these charitable bequests are concerned, the and othbbs 
proviso comes to an end in stating that they are to be regarded as valid H G ^ VRIL 
according to the Sheri law, and that the latter part of the proviso, sta- Hj. Gbobohi 
ting that no inventory is necessary, has no reference to them. 

The second part of the proviso appears to us most clearly to refer, not 
to a will but to a gift or gifts of the deceased's property, made by him- 
self to the objects of his bounty during his lifetime and perfected by 
actual delivery, and it says that where a deceased person has distributed 
his property in that way and has recorded the method of distribution in 
a valid document, legalised by a dignitary of the Christian church, 
effect is to be given to what is stated in such documents when they are 
proved and established by evidence, and in such case no inventory need 
be made. The Turkish words signifying that gift, and delivery of the . 
property given, are necessary are very strong indeed, and we are assured 
that the framer of the law would have found it difficult to make them 
stronger, had he desired to do so. In the Greek and French transla- 
tions of the text the document, which is in the Turkish called a sened, 
is described as a will " liadrimi " or " testament," and this has led to an 
assumption that a new power of making wills is conferred on Christians. 
The Turkish text, however, which immediately before speaks of a bequest 
(va8iyet) to notables, (the word bequest being translated in French 
testament, and in Greek diattyoy), in the Latter part of the clause speaks 
of a sened, and after saying that when by such a sened the deceased 
shall have allotted his property, it goes on to say "when he shall have 
separated the share and handed it over to each one", and we are informed 
that there is no room whatever for doubt as to the meaning of the word 
which we here represent by the English " hand over." We are in- 
formed that it cannot mean merely " setting apart" or "specifically 
appropriating," and even if the Turkish word were susceptible of such 
a meaning its juxta position with another Turkish word clearly mean- 
ing " setting apart" or " separating " would be most remarkable, and later 
on the Turkish text says that when a man's property has been dis- 
tributed in this way the property is "abandoned" and "caused to 
remain in the hands of" the persons concerned as stated in the sened. 
By "abandoned" is apparently meant not taken into account by the Court, 
and why it should be enacted that property is "caused to remain in the 
hands of" the donee if he is not actually in possession of it it is 
difficult to say. It is suggested that the expression "cause to remain" is 
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BOWLl>,c.J. used because the Court is directed not to take. possession of tiie property* , 
flMftlfti J; 60t ^ at i fc never is in the hands of the Judge fort him <to hand over, and ^ 
w** is consequently regarded as being in the possession of the peraou for* 
?(Wtdgw> whom it is stated in the sened to be intended. If the other word* of 



m»h*« the clause necessitated such a construction this might be possible; . bob 

HA^uUttiii" **> justify tfi * 8 V *6W, we first have to hold that a word plainly signifying^ 

H&i<3$«SGtHi actual delivery is not intended to bear that meaning. If we reject- 

~~~ *~ that contention and give the firet word its plain meaning, the expression 

u cause to remain" becomes peculiarly appropriate, and is exactly the 

word which would be used by a person attempting to state his meaning, 

accurately. 

Beyond this, that a gift inter vivos is the transaction referred^ 
to in this proviso is rendered more certain by the final direction 
which says, that; if the property is 1 innnoreatoe it is ateohrtety 
essential that the requisite formalities for its transfer shall hare beevt 
complied with. The tense of the verb employed woald of itself t maker 
it almost certain that the law means that: it is absolutely necessary* that* 
the immoveable property shall have bfcen formally transferred with all 
necessary formalities dtnriiig the life of the deceased; indeed every clause^ 
points to the conclusion that what is referred to is a gift and delivery* 
by. the deceased during his lifetime to the object. of his bounty. 

We have above stated that the proviso, so far as it deals j wtth be> 
quests to notables, only directs that they are to be considered as valftf? 
The words "tels documents" which occur in the French text' and- 
"rofaSra eyypatya " which occur in the Greek, are translation of* woreto* 
in Turkish which literally translated mean " the said seneds," and &b^w 
sened is mentioned in no part of the clause except in connexion with the 1 
transaction which we hold to be a gift inter vivos it iscertaiiHthWM 
the documents which are to be acted on when proved, are only^th'ese* 
seneds recording the particulars of the gift. We may also mentioirthfite 1 '* 
there is nothing in the text which necessitates that a bequest to notables * 
shall be in writing, while according to the ordinary law* of the Etirpfcre^ 
there is no doubt that a will may be nuncupative, so that- it* appeausH 
very clear that the direction that no inventory need be made, applies ' 
only to the second case dealt with in the proviso, and not to the case of r 
a btequestfor undefined charitable usee. 

It will have been gathered from what we have here said, that we do 
not think any new or unusual testamentary powers are conferred on 
Christians in the somewhat extraordinary manner in which it is sug- 
gested they have been; indeed, when we have said that - the transaction 
referred to in the text, which is to be supported by a sened made in- 
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v prese#oe of witnesses and , legalised by a dignitary of the Christian. BO VU^p*/. 
ichuruh* is a„gift, inter vivos,, and, not a will, *we have;said: all that need gifi^^ 
be said as tj the contention raised under this proviso for our decision. s -*-' 

JClOBAJL 

We have somewhat minutely considered the meaning of the clause Polydoho 
. **nd«r j which the contention has . arisen, * as it , appears , to uethat it jm#y ^ntr~ 

jh8,wejfiul, eyen,;tiMHjgh itnbe.notineeessary, for the, purpose of disposing JHJ.AhfTOL 
,«of tthi3faction,«if we^tate what we at ,present consider to Jbe the^rne ' ^ ^ 
.meaning of the clause in question. .We .believe that it .means, aimj^y 
i^tjpcppert^i bequeathed for undefined jcharitable or re%ioi#, purposes 
is to be)haaded over to the persona named> to receive it, and* that where 
ia man shall by gift, inter vivos have disposed of all his property f and 
>«balbhfwre recorded, the. particulars of the gift, the destination of the 
tproperty.and other details, in a formal document, made in the presence 
mi witnesses, and legalised by a dignitary of the church, the Cadi is ex- 
tcueedff romanaking an inventory of the deceased's property even though 
*tbe*ebe infant Jieire. This in our opinion is a reasonable and consistent 
reading of the Vizerial order, and it necessitates no ; straining of /the 
worik used. We i say it is reasonable, and consistent, : because the object 
iof the order appears to us to be to necessitate tha making of inventories 
jswhere there are infant heirs. Every man by the law of the 'Empire 
iha^ing power to (dispose by will of one-third of bis property, nothing is 
«ud, as ^nothing need be said, about ; propeFty disposed of by will in the 
ordinary manner; but, to iavoid the doubts which appear to exist in the 
Moslem law as to when a bequest for charitable purposes is good, and 
when not, a distinct provision is put in, which, as we have already stated, 
i r we understand to mean that property bequeathed for undefined charitable 
purposes is to he made over to the persons named as the recipients. of 
it. Thejproviso. then goes on to say that where a man shall during h:s 
lifetime have so disposed of his property that »n inventory of it, .or 
what is equivalent to an inventory, is actually in existence, there is no 
necessity for the Judge of the Sheri Court to make one. The proviso 
does not appear to us to confer any new or extraordinary powers on 
Christians, it rather has the opposite effect, of rendering gifts of pro- 
perty invalid when the donor dies leaving infant heirs, unless the par- 
ticulars of such gifts are recorded in the manner prescribed in the 
Vizerial order. We are not called upon to decide, and we do not ex- 
press any opinion, on the question whether this proviso authorises a 
Christian to make a gift of his property otherwise than in conformity 
with the Moslem law, but we sec nothing to justify the conclusion 
that this proviso would enable a man to make a donatio mortis causa 
of more than one-third of his property. All these latter observations 
however have but little to do with the case before us, and as we have 
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BOVILL, C.J. said, they are stated onlj for convenience, and we do not wish to 

- SMITH J P^g e ourselves to the entire accuracy of what we thus state, although 

*-w W e have much confidence in its correctness. 
Miohail 
Poltdobo For the reasons stated we consider that the testatrix in this case 

J had power to make a will disposing of one-third of her property, and 
Hj. Gavbil we are of opinion that to that extent the will is good, but that it can- 

' not operate to pass more than one-third, except with the consent of 

the heirs; and as they all request that the will may be set aside in toto 
we presume that they will wish it restricted to a disposition of not more 
than one-third of the property. We foresee that on this view of the 
matter many questions may arise as to the distribution of this estate 
which have not been discussed or attempted to be discussed ; and we 
must leave it to the learned counsel conducting the case to say, whether 
they are content to take a judgment declaring that the will is good so 
far only as affects one-third of the estate. It appears to us that all 
other questions may readily be settled, and, if the parties are content 
that it should rest there, our judgment will be as above stated. As 
to the costs, we think that, as neither party is entirely successful, it is 
somewhat hard to saddle either with the entire costs, but we think that 
it is the defendant's contention which has led to the necessity of litiga- 
tion, and we shall therefore give the plaintiffs their costs of appeal, 
but shall leave each party to pay his own costs in the Court below 
and the judgment of that Court will be varied to answer this judgment. 
If a judgment on further details is required from us we will of 
course allow the case to stand over in order that it may be ascertained 
what points need a judicial decision, but in any case the basis of our 
judgment will be that the will is good so far only as concerns one-third 
of the estate, and costs up to the present date must be borne in the 
manner already stated. 

Appeal allowed. 
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[BOVILL, C.J. * SMITH, J.] BOVILL.CJ. 

It 
ASINETTA HADJI GEORGHI Plaintiff, 3MITH, J. 

HADJI GEORGHI BRUTSO Defendant ^|f 7 16 

Contract fob Sale of immoveables Pbopbbty— Salb not CoMPLBrBD by 

Bbgibtbation-— Right of Vendee to Demand Betubn of purchase Money 

— Occupation without Distubbance. 

The Defendant entered into a contract to sell certain immoveable property to the 
plaintiff, who paid the purchase money and entered into and remained in occupation 
of the property without any interference on the part of the Defendant, The sale 
was not perfected by registration. 

Held: (reversing the decision of the District Court) that the Plaintiff was not 
entitled to maintain an action calling upon the Defendant either to cause the pro- 
perty to be registered in her name or to return the purchase money. 

Appeal from the District Court of Larnaca. 

The plaintiff's claim was that the defendant should cause certain pro- 
perties to be registered in her name or return the purchase monies she 
had paid him for them. 

It appeared that the Defendant in the year 1884 or 1885 contracted 
to sell to the plaintiff the properties for a sum of money the receipt 
whereof he acknowledged in the contract. The properties were not regis- 
tered in the plaintiff's name, but she had enjoyed the use of the properties 
without any interference on the part of the defendant down to the time 
when the action was brought. 

The District Court gave judgment for the Plaintiff. 

The Defendant appealed. 

Pascal Constantinides, for the appellant: The plaintiff has no right 
to maintain this action. The transfer of the properties was never carried 
out, but the defendant put the plaintiff in possession and has never 
interfered with her. She obtained all that she bargained for, and she has 
no right either to call upon my client to register the property in her 
name, or to return her the money. If she were seeking to recover possession 
of the property the case might be different. 

Nicola GeorgiadeSy for the respondent: Since the judgment the 
parties have entered into an arrangement by which the defendant agrees 
to take back the property and repay the money. 

Judgment: We have nothing to do with any arrangement the parties 
have made since the judgment was given in the District Court. The ap- 
peal is made from that judgment, and we have to decide whether the 
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BOVi&L, c,J. District Court was justified on the facts proved before it, in giving judg- 
ment for the plaintiff. We have .often decided that niujer contracts of 
this nature, private contracts as. they are called, unaccompanied with 
registration, the vendee only acquires the right to be protected against 
'the vendor until be repays the purchase money. The plaintiff obtains 
the right to ooeapy this property, and until she is distorted in th»t rigjit 
by the vendor she has no right to come into Court at all. She was not 
obliged to pay her purchase money until the vendor had caused the pro- 
perty, to be registered iniier. name, but having done so she must take 
Jthe consequences. So Jong as the defendant allowed ( ber to remain in 
peaceful occupation, she had no right to claim anything nware and w£ think 
d*er>action»should be dismissed. 

Appeal allowed. 
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[UOVILL, C.J. and SMITH, J.] 
CHmSTINOU STAVRINO YANNI Plaintif, 

THE QUEEN'S ADVOCATE Defendant. 



Immoveable pbopebty— Salb not completed by BBorarmATiON— Rbtsb- 

SION OF PBOPBBY TO STATE — BlGHTS OF PUBCHASBB — JOBBT — " SUQGBgSIQ)*." 

M. purported to tell .to .the plaintiff certain iminoveable property of which she 
took possession, but the sale was not perfected by registration in her name. J£ 
having died without heirs the prooertv was taken possession of' by4he • Government 
as -having reverted to the, State. 

In an action brought hy the plaintif against the Smernment eloigning either 
to be registered as the <mn*r of the property -or that the Gawrnmenjt tboosjd p9Sf\to 
tor the purchase mney,#beih*d paid^toM. <HMbJ>.tJwt:the.elai9n,of tJie plaintiff 
*o bftregistiwed could not b&WLintained ; thai the reversion of thfi .property to the 
.State did not constitute the Government liable for the payment of the debts of M+ 
and that under the circumstances of the case "the payment of the purchase money 
by the plaintiff for property which she failed to cause to be registered in her name 
and which subsequently reverted to the State did not constitute any debt. 

Appeal from the District Court of Limassol. 

By a contract of sale dated November 12fch-24th, 1882, Mfchail 
Ma^ro of Monagri, punpwrtefi to sell certain Mulk .and E*ari&niiri6 
tpruperty tto the plaintiff (for >tbe sum of *33 tlfe, mh&h <sum *he 
document recited had /been received in -full by the w^dor. A8t0r<tais 
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document was- executed the plaintiff entered into possession of the pro- BOYILL,CUk 
perty-i No -transfer by registration of the property: in the plaintiff's name g)|i jg^,^ 
-ever took plaee; In September, 1885, Michail Mavro died leaving ne 
heirs ascertainable and the Government took possession of his estate. 
The plaintiff now* sued the Queen's Advocate as representing the 
Government claiming either that the said property should be ordered to 
be registered in her name or that the purchase money should be repaid' 
toxhsr. The 'Disferiet Oourt gave judgment for the amount claimed as a 
4*t. 

Tne Defendant' appealed. 

The Appellant in person : The writ discloses no cause of action. 
It is a mistake to speak of the Government as a " successor.'* Pro- 
perty reverts to Government in defaults of heirs. No sale took place, 
4ua& no money was in fact paid. Even if money was paid by the 
respondent, and assuming the Government is liable to pay debts out of 
a reversion, there is no debt here. Up to the moment of Michail 
Mavro'a death there was no debt, how then can the Government have 
succeeded to his debt ? 

Caremphylaki, for the Respondent: The Queen's Advocate s^ys 
the Government is not an heir, but Government becomes an heir by 
legal fiction and is liable for debts by the general legal principle that 
there is no right without responsibility,. 

Judgment : We are of opinion that this appeal must be allowed. In 
this case the facts are undisputed. The respondent entered into an 
agreement by which shepurported c to purchase property from a person 
now deceased, and subsequently considered herself, and the vendor 
treated her, as the owner of it. This property remained regMterfed in 
the name of the vendor who is reputed to have died without heirs and 
the Government has taken possession of his estate. The respondent 
nonssaya that she is entitled either to have the property so purchased 
registered in her name, or to be repaid the money which she alleges 
she paid to the vendor for the purchase of it. As regards the right of the' 
respondent to have the property registered in her name, it has been 
niany times decided by this Court that informal sales of land cannot be 
regarded. To complete a safe of land thfc lriWTeqaires registration. If* 
it were possible for a vendor to confer a benefit on a purchaser which 
the law says shall only be' conferred by Tegfetration, then the law be- 
comes a dead letter. As to Arazie^mirie we have never had auy doubt, 
and on looking into the law as regards Mulk we find, in a law dated 
2&r Retjeb, 12M, (Destour Yol. III. p. 447), that it is forbidden for a 
pwson to hold Mulk without kotchans, and Article II. lays down special 
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* 8 
formalities to be followed for the sale of Mulk property. The law 
therefore appears to be as clear about the sale of Mulk as it is about 
Erazie-mirie\ The respondent has no kotchan, and it is quite impossible 
that she should get one, and therefore she has no right to have the 
property registered in her name. With regard to the plaintiff's claim 
to be repaid the amount of the purchase money, we are of opinion that 
the fact that this property reverted to the State as Mahlul does not 
constitute the Government the successor to the deceased Michail and 
responsible for his debt. It appears to us that in this case it would be 
difficult to hold, that the fact that the respondent paid money for the 
possession of this property can be said to constitute a debt. As long 
ts the person to whom she paid the money was alive, there was no debt 
due by him, and as long as the respondent had possession of the pro- 
perty she had everything she could acquire under such an agreement. 
The highest value we have ever given to these informal sales is, that we 
have held that the vendor should not be allowed to disturb the pur- 
chaser unless he returns the purchase money. This decision may seem * 
hard on the respondent but she could have protected herself by getting 
registration when she paid her money. 

Appeal allowed. 
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[BOVILL, C.J. AND SMITH, J.] 

AHMET HOULOUSSI MOUHASSEBEDJI op EVKAF, 

Plainttf, 
v. 

YANCO APOSTOLLIDES, ZOITZA FRANCOUDI and 

EVANTHIA GLYKYS Defendants. 

VAKOUP — IDJABETEIN CHIFTLIK — SALES THROUGH DEFTER KHANE OP POB- 
TIONS OF CHIFTLIK— APPOBTIONMENT OP ID J A RE — CONSENT OP THE HVKAP. 

The grantees of an Idjaretein Chi/tlik cannot free themselves from their liabilities 
to pay the entire Idjare" by alienating portions of the lands of the ChifUik without 
the consent of the JSvhaf 

Appeal from the District Court of Limassol. 

Claim by the plaintiff for five years' Idjare of Colossi Chif tlik held 
by the defendants under a grant in perpetuity from the Evkaf autho- 
rities so long as the said Idjare is paid. The action as against Evan* 
thia was withdrawn. The other defendants alleged that they had 
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alienated portions of the Chiftlik to certain third parties, and contended BOYlLL,O.J. 
that those persons were responsible for so much of the Idjar6 claimed, smith J. 

as would be attributable to the land purchased by them. --— 

Ahmit 
The evidence before the District Court went to shew that defendant Houloussi 
Zoitza had sold the whole of her share in the Chiftlik to third persons sebbdji 
through the Defter Hakani, and that those persons were duly registered, «• 

while it was not shewn that the consent of the Evkaf authorities had been tollides 
definitely obtained either to these sales or to certain other alleged sales and others 
on the part of the defendant Yanco of portions of his share. The ~~~ 
District Court gave judgment against Yanco for half the amount 
claimed and dismissed the action against Zoitza, the President dis- 
senting from the latter part of the judgment. 

The Plaintiff appealed. 

Golly er, Q.A., for the Appellant : 

The question is, are sales of portions of an Evkaf Chiftlik valid without 
the consent of the Evkaf ? Sales have taken place through the Local 
Defter Kakani as though the property had been Erazie-mirie' or Mulk. 
This is relied on by the defendants, who say, the sales were with the 
consent of the Government. From the documents of J title it appears 
that this is a property that cannot be sold in portions without the con- 
sent of the Evkaf. 

Diran Augustin, for the Respondents : 

There is no law which prevents a person disposing of his (property 
held by Idjaretein. The respondents have sold legally and are not liable 
for the proportions of the idjare\ No consent of the Evkaf is necessary 
for the sale of the Idjaretein. 

Judgment: This action comes before us on the appeal of the Mam 21 
plaintiff from the judgment of the District Court of Limassol. The 
plaintiff claimed relief against several defendants, against one of whom 
the claim was subsequently withdrawn. The Court (consisting only of 
the President and one of the Cypriot Judges) agreed that the plaintiff 
was entitled to a portion of the relief he sought against one of the 
defendants, but differed in opinion as to the plaintiff's right against 
the other. Consequently the plaintiff's claim as against that defendant 
was dismissed and against that dismissal the plaintiff appeals. 

The defendants were formerly joint owners in undivided shares of a 
vacouf property known as the Colossi Chiftlik, but the entire property 
subsequently became vested in the defendants Yanco and Zoitza in 
unequal undivided shares. 
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B0VIBL,C,J. The property is of the category known as " Idjaretein " and is held 
SMITH J. sukj 60 ^ to the payment of an annual rent or idjare\ admitted to amount 

^w* " to £58 6s. 6c.p. 

Hfc#i.oussi It is admitted that nothing has been paid for rent since 1882, and 

sebsdji" ^ e plaintiff claims from the defendants payment in full down to the 

* end of 1886. 

Y&OfoAPoa- 
oitetAiim This claim is resisted by the defendants on the ground that they have 

^sold their interest in divers portions of the property to third parties, 

the effect of which transaction, as the defendants contend, is, that 

■ those persons are responsible to the plaintiff for the payment of so much of 

the annual rent of £58 6s. 6c.p. as is fairly attributable to the land 

purchased, and that to that extent the defendants are exonerated from 

the payment of such rent. With regard to the amount to which these 

third persons would be responsible to the plaintiff, it has been suggested 

on the hearing before us that when certain of the sales by defendants 

to third persons were carried out, the parties to the transaction agreed 

upon an apportionment of the rent, or agreed upon a rent to be paid 

out of the property sold ; and the rent so agreed upon was recorded in 

the books of the Land Kegistry Office at the time of the registration of 

the transfer, and it is suggested that the plaintiff is bound to accept the 

rents or apportioned rents so agreed upon, in satisfaction pro tanto of 

the entire rent payable. 

We do not find anything said in the statement of the matters in dis- 
pute as to how the apportionment of rent was arrived at, nor is there any 
evidence before us on that point; but it has been suggested to us that 
the apportionment was made by the Officers of the Land Registry Office 
and that the plaintiff must be bound by an apportionment made by such 
an authority. 

In reply to all this the plaintiff says that he regards the tent and the 
^property answerable for it as indivisible, unless with his consent, which, 
has not been obtained, except in ' the case of the sale by the defendant 
'ISvanthia as against whom the action was abandoned. 

TJue property was dedicated to religious, uses in the year, 103^ of 

ithe Mahometan er$, and.it appears that .previously to the dedication 

Mulknames had been issued. by the Sultans Osman and, Mustqpha, and 

the Sultan Amurath converting the whole of the agricultural land 

"attached to the CMffcTik into ? land 6f the category of nralk. 

^ With? regaxd Jp this Mulkname* we would observe that it 4s extremely- 
wide in its wording. By Article 121 of the, Ottoman Land ^ode^-a- 
Mulkname*, i.e., an Imperial Order declaring the land mulk, is required 
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in every case in order to enable land of the category of Erazie-mirie to BOVILL, C.J. 
be converted into vaconf, In these cases, as we understand, the l&nd g MI TH J. 
is declared to be mulk on condition that it is made vacouf ; but in the ^ — 
Mulkname we are here considering, the land is not made mulk in order howSwmi 
solely that it may be converted into vacouf, but it makes the land the Moota&^ 
absolute property (mulk) of Mazher Eff., to sell or deal with as he s . ^ 
pleases. We cannot therefore doubt this land .became the absolute Yanco Apos- 
mulk of Mazher Eff. We mention this because, had we been of opinion jj^ o^bes 

that this land was of the category Erazie^mevkoufe, other considerations 

would have arisen which we should have felt it necessary to discuss. 

The vakfieh or instrument of dedication dedicates the entire Chif tlik, 
buildings and land to religious uses. 

By failure of heirs of the original founder the property became the 
absolute property of the -Evkaf, and under the authority of an Imperial- 
Irade given in the year 1261, it was converted into an Idjaretein pro- 
perty and granted to the predecessors in title of the defendants, they 
being under the obligation to pay the beforementioned annual rent 
of £58 6s. 6c.p. in addition to the lump sum paid on possession being 
orignally handed over to them. 

The question for our decision is, whether the defendants can without 
the consent of the Evkaf, alienate specific portions of the Chiftlik and x 
apportion the rent whieh is payable in respect of the wholie property, so 
•as to make the portion alienated answerable in the hands of its pur- 
chaser for a specific portion of the rent, and so as to exonerate the 
remainder of the Chiftlik and those in possession of it from the payments 
to an equal extent. 

It appears to us that when any person makes a grant of a property to 
another in consideration of the payment of' a rent issuing out of the 
entire property, it is necessary to conclude that the grantor intendecr^ 
that the entire property should remain a security to him for the pay* 
ment of the rent, and every portion of itj and 1 in the absence of any 
law to authorise such a practice, we consider that it would be wholly 
beyond the power of" such a grantee to direct that purchasers from him 
should be responsible to the grantor for any specific- portion of the„ rent 
sa as to bind the grantor by his directions* If* such a course were poa> 
able the whole rent might be apportioned in Mich a. way ae entirely to 
free the bulk of the property from the payment of rent, and the giaufco* 
might find his security reduced 1 to a wholly inadequate portion of the, 
property. 

No law conferring any such power on such a grantee has been cited 
to us, and we are unable to find such a law, and ace therefore of opinion? 
that, unless portions of the Chiftlik alienated by the defendants hftve 
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BOYILL, C.J. been alienated with the consent of the Evkaf, and unless the Evkaf 

SMITH J. k ave assented to' the apportionment of rent made on such alienation, 

—v— the defendants must continue to be responsible to the plaintiff for the 
Ahmet ,. . 

Hottloussi entire rent. 

Mouhas- As we have already stated there is no evidence before us to show how 

H'R'RICTl.TT 

Vm or by whom the apportionment of rent has been attempted to be made. 

Tanco Apos- Nor has it been shown to us in any way that the Evkaf could be bound 

ahd othbbs ty ^ e consent of any other person or authority to abide by an aliena- 

— *— tion of a specific portion of the Chif tlik and an apportionment of the 

rent on such alienation. It has been called to our attention that the 

transferring of vacouf properties is a duty which has been taken out of 

the hands of the Evkaf and made over to the Land Registry Office.. 

We have looked into the laws which effected this arrangement, and we 

do not find that they confer upon the Land Registry Officials any 

authority to enter into any such transaction on behalf of the Evkaf as 

an apportionment of a rent. 

We have made as close a study as we can of the law, and have been 
disappointed in not finding anything which really bears directly on the 
point on which we have to give a decision. 

Our consideration of the law leads us to the conclusion that the object 
of the law is to prevent as far as possible the disintegration of Chif tliks 
whether they be vacouf properties or not. 

There may be rights existing between the defendants and their 
assignees which require further adjustment. With these we are not 
now concerned. We are concerned only with the rights existing 
between the plaintiff and defendants. 

There is no doubt that the law empowers a person owning such a pro- 
perty as the Colossi Chiftlik to dispose of it to other persons, but we do 
not think the law ever intended that the holder of 6uch a property 
should dispose of it by dividing it into small portions and attributing 
a specific portion of the original rent to each such portion. That 
would be a disposition of it which which would wholly defeat the objects 
of the original grantor and possibly impose irremediable injury on him. 

For these*reasons we consider that the defendants have done nothing 
to absolve themselves from liability to pay to the plaintiff the rent 
charge issuing out of the property originally granted to their predeces- 
sors in title by the Evkaf, and that they are therefore answerable to the 
plaintiff for the entire rent. We must therefore order the judgment of 
the Court below to be varied by directing that defendants are to pay to 
the plaintiff the sum of £291 13s. 3c.p. with interest from the 25th of 
February, 1887, and that they pay the costs of this action. . 

Appeal allowed. 
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[SMITH, Acting C.J. and TEMPLER, Acting* J.] 
HJ. YANNI PAPA NICOLA Plaintiff, 



CHRISTODULO YANNI 



Defendant. 



Mistake of fact abising fbom mistake of Law — Ignobanta jubis- 
haud excusat — Agbeement — Mejelle Abt. 1610. 

Where parties enter into an agreement under a mutual misconception as to their 
respect ice rights, the agreement is liable to be set aside as having proceeded on a 
common mistake. 

APPEAL from the District Court of Papho. 

Mariou Haralambo died in 1882, leaving her husband the defendant, 
and two uncles one of whom is the plaintiff, surviving her ; but neither 
children, parents, brothers nor sisters. The deceased left property 
consisting of arazie, mulk and moveables. After her decease a dispute 
arose between the plaintiff and defendant as to the division of the pro- 
perty, and eventually on the 16th November, 1882, an agreement was 
drawn up and signed by the parties by which a certain partition of all 
the estate was agreed to, and defendant thereby bound himself to pay 
the sum of £150 if he interfered with plaintiff's possession of the pro- 
perty so assigned to him. Five years afterwards the defendant brought 
an action against the plaintiff to recover possession of the lands assigned 
to plaintiff by the agreement, and the Court gave judgment in accord- 
ance with the claim. Thereupon plaintiff brought this action claiming 
half £150 on the ground of the breach of the agreement as regards the 
lands. 

The District Court dismissed the action. 

The Plaintiff appealed. 

Pascal Constantinides, for the Appellant : I appeal on two grounds : 
(1). There was no issue settled in the District Court. (2). There 
was no fraud. The defendant admitted making the agreement but 
alleged that the plaintiff had deceived him. The Court was not justified 
in annulling this agreement except on the ground of fraud (Art. 1610 
Mejelle). 

Respondent, in person : The plaintiff knew he was not entitled to 
the lands and he and his brother deceived me. 

Judgment : This is an appeal from the judgment of the District 
Court of Papho dismissing the plaintiff's claim to recover £75 said to 
be due under a contract dated November, 1882. 

The circumstances under which this document was drawn up are the 
following :— 

The defendant married the niece of the plaintiff. On the decease of 
the defendant's wife, her property, moveable and immoveable, was 
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SMITH, divided between, the plaintiff, his brother Sava and the defendant. 

£, * On the division of the immoveable property, the document above 

TBMPXER, referred to was drawn up. It specifies the lands, including apparently 

-'_^ *" both erazie-mirie and mulk properties, to be given to the plaintiff 

Hj. Yanni and his brother as their shares, and ends with an engagement 

Vm on the part of the defendant to pay them £150 if he disturbs them in 

Chbisto- their possession of the property so assigned to them. The defendant 

admits that subsequently to the date of the document he brought an 

action against the plaintiff and his brother and recovered possession of 
certain fields described in the document. 

We understand that by the fields is meant the erazie-mirie properties. 
The plaintiff thereupon commenced this action and the District Court 
gave judgment against him, on the ground that they could not be certain 
that both parties had acted in good conscience. We have had some 
difficulty in ascertaining what the meaning of the reason given by the 
District Court is, but in the view we take of this case it is unnecessary 
to consider it further. 

Two objections were raised to this judgment: (1) that there was 
no issue settled and (2) that the Court could only set aside the docur 
ment on the ground of fraud, and that there was no sufficient evidence, 
of fraud. 

With regard. to the first objection, we have perused the proceedings- 
which took place on the settlement of the statement of the matters in? 
dispute, and find that after the plaintiff stated his claim, the defendant: 
admitted the facts stated by the plaintiff, and then proceeded to allege; 
that the plaintiff and his brother came to him, and informed him. that 
they had ascertained on enquiry at the Tapou Office that they were 
entitled to share equally in the lands, that the villagers suggested that 
they should divide the lands without reference to the Tapou Office and, 
that he then consented to a division of the lands. 

The defendant also alleged that the moveable property of thcL 
deceased had been divided between the plaintiff, his brother and himself 
at the time of the death of the deceased. 

The plaintiff does not appear to have specifically admitted or denied 
the allegations of the defendant, and no further proceedings at the 
settlement of issue took place. Strictly speaking, there were no facts 
in dispute between the parties, and no issue to settle, and the matter 
was referred by the Judge to the District Court. On the following day 
the parties appeared before the Court. There is a very short note of the 
proceedings before the District Court, but we gather from it that 
the proceedings, on the settlement of issue^ were read over and that the 
Court, considered the only question to be decided was* whether the 
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document was entered into by mistake ; and a date was fixed for the , SMITH, 
defendant to prove that the document wa? entered into by mistake. ^ 
The meaning of these proceedings appears to us to be that the state- TJfiMPJUJiB, 
ment of the matters in dispute was practically settled before the Court. ^J* ' 
^The action seems to have proceeded on this understanding and both J3J.:¥ajsxi 
parties seem to have been aware what the matter in dispute really was. *: 

jSo application was made by the plaintiff for any other issue to be ChbistOt i 

settled, and though the proceedings in this case appear to have been DUL ° 

somewhat informal, it does not appear to us that the plaintiff was in 
any way prejudiced. The main object of the settlement 'of an issue, 
i.e. to make both parties aware of what is really in dispute between 
them, appears to have been accomplished, and we must therefore decline 
to set aside this judgment on the ground that no issue was settled. 

With regard to the second point, the Court below seem to have had 
considerable difficulty in making up their mind as to whether the 
parties were both acting in good faith when this document was drawn 
up. There seems to be no very satisfactory evidence of fraud on the 
part of the plaintiff, and the question we have to decide, is whether 
this document, entered into when both parties were ignorant of their 
legal rights, can be allowed to stand. We have looked through the 
Mejelle but can find nothing that helps us in a solution of this ques- 
tion. This is not such a case as is provided for by Art. 1610 of the 
Mejelle quoted by Mr Pascal where the signature to an acknow- 
ledgment of debt is denied, and where there is some suspicion that the 
document is a forgery, and the supposed debtor is called upon to swear 
that he is not indebted. 

We must therefore decide this case upon general principles. It is a 
well grounded rule that every one is presumed to know the law, and 
that, in general, persons who have acted in ignorance of the law must 
abide by the consequences. 

This rule is probably of universal acceptance in all countries, and 
indeed it is difficult to see how the business of every day life could 
be carrie4 out in the absence of such a rule, as it is impossible to 
foresee to what extent the excuse of ignorance might not be carried. 
^There are, however, some well defined exceptions to this rule. 
TThere is a well known rule of the Civil Law. Non videntur, qui 
errant, consentire, and this rule is founded alike on common sense and 
common justice. Where two persons have entered into a contract in 
•material error as to circumstances material to it and its consequences, 
Buch a contract would appear, on general principles, invalid. 

Again, there is a well known class of cases decided by the Courts in 
England on principles somewhat analogous. We allude, to that class of 
cases where the Courts have decided it would be inequitable to enforce 
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SMITH, transfers and agreements relating to property which have been made 

^ ' * or entered into by a party in ignorance or misconception of his own 

TEMPLE R, right to the property. Thus we find that it " has been laid down as 

^[f unquestionable doctrine, that if a party acting in ignorance of a plain 

Hj. Yanni and settled principle of law, is induced to give up a portion of his 

° indisputable property to another under the name of a compromise, a 

Chbisto- Court of Equity will relieve him." And again, "where the party acts 

ANNI upon the misapprehension that he has no title at all in the property, it 

seems to involve in some measure a mistake of fact : that is of the fact 

of ownership arising from a mistake of law. A party can hardly be 

said to intend to part with a right or title of whose existence he is 

wholly ignorant, and if he does not so intend, a Court of Equity will, 

in ordinary cases, relieve him from the legal effect of instruments which 

surrender such unsuspected right of title." 

The present case seems to us to be one to which the principles 
above stated should apply. It seems to us to have been assumed on 
both sides that the plaintiff and his brother were entitled to share with 
the defendant in the erazie-mirie left by the defendant's wife, and that 
this document was not intended in any way as a compromise of dis- 
puted or doubtful rights. The defendant's engagement was entered 
into on the mutual understanding that he was entitled only to one-third 
share of the erazie-mirie, and, but for this understanding, would not 
have been entered into at all. A transaction like the present one, in 
which an ignorant peasant binds himself in a penalty of £150 to res- 
pect the terms of a document so entered into, is one which we regard 
with great suspicion, and we therefore consider that he is entitled to 
be relieved from his. engagement to pay the £150. 

It was contended before us that the document was intended as a com- 
promise of the right of the plaintiff in all the inheritance left by the 
defendant's wife, i.e. in both the moveables and immoveables : but it 
seems to us from a perusal of the document that this is not so, and that 
it only embraces the immoveable property. The defendant alleged at 
the time of the settlement of the matters in dispute that the moveables 
were divided at the time of the death of his wife, and the plaintiff not 
having denied this allegation must be taken to have admitted it. It 
seems clear too from the evidence taken before the Court, that the 
moveables were divided between the plaintiff, his brother, and the 
defendant. 

For the reasons above stated, we are of opinion that the judgment 
of the District Court must be affirmed, and that the appeal must be 
dismissed with costs. 

Appeal dismissed. 
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BOVILL.O.J. 

[BOVILL, O.J. AND TEMPLEB ACTING J.] k ' ' 

TKMPLER, 
NICOLA L. GEORGIHIADES ahd others Plaintiffs, Ac 7» G J - 

YOUSSOUF ZIA * • Defendant. ~~ 

Municipal Council — Declakation op Member — Unavoidable cause pre- 
venting MAKING OP DECLARATION — PENALTY — APPLICATION OP PENALTY — 

Municipal Councils' Ordinance 1882 Sections 43 and 99. 

Section 43 of the Municipal Council*' Ordinance, 1882, provides that if any 
unqualified person shall act as President, Vice-President or Member of a Munici- 
pal Council he shall u for every such off ence forfeit the sum of £20, such sum to be 
recovered with full costs of suit by any person who will sue for the same. n By 
Section 99, when the application of any penalty is not otherwise provided for, any 
portion thereof not exceeding one-half may be awarded to the informer, etc. 

Held : that the words of Section 43 do not import any application of the penalty 
to be recovered thereunder; and that under Section 99 not more than one-half of 
such a penalty can be awarded to an informer. 

Appeal from the District Court of Larnaca. 

Action to recover the sum of £20 as a penalty for having acted as 
Vice-President of the Municipal Council of Larnaca without having 
made the declaration required by Section 38 of the Municipal Councils 
Law, 1882, within seven days of the date of election as a Municipal 
Councillor. 

An election of members for the Municipal Council of Larnaca was 
held on the 22nd March, 1888, at which the Defendant was elected a 
member; and on the 30th March he made a declaration in the form 
required by Section 38 of the law. That section provides that if any 
person elected a member shall neglect to subscribe the declaration within 
seven days from the date of his election, unless prevented by illness or 
other unavoidable cause, he shall cease to hold office. 

On April the 2nd the Defendant was elected Vice-President of the 
Council. 

He admitted having done an act in his capacity of Vice-President of 
the Council on April 4th, and pleaded that he was a Government official 
and unable to leave his duties before March the 80th and so was preven- 
ted by an unavoidable cause from making the declaration required by 
Section 38 within the seven days. 

The District Court gave judgment for the Plaintiff, 
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BOVILL, O.J. The Defendant appealed. 

Acting J Rosso* for the appellant contended that the defendant was bound 
*-*— as a Government official not to leave the work on which he was engaged 

gSobghia- a * ^ e Ba ** ^ a ^ e near I iarna ' M S an< * tna * **e wa8 tnus prevented by an una- 
des and voidable cause from making the requisite declaration within the time 
o**?* 3 prescribed. 

Toussouf 

Zia Colly rer, Q.A., for the respondents : (with regard to a question raised 

by the Court as to the application of the penalty under Section 99). 

Section 43 says that the sum is to be recovered by any person who- 

will sue for the same: and this means that the penalty in to be recovered 

and is applicable to him. Section 99 does not refer to such a case as this 

but to such cases as is provided by Sections 108 and 104. 

1QQQ 

19th Dec. Judgment: This is an action brought to recover penalties under 
the Municipal Councils' Law of 1882 from the defendant, who was elec- 
ted a Member of the Council in March last. There are several grounds 
put forward in support of the claim of the plaintiffs that the defendant 
shall be ordered to forfeit penalties, and the Court below has held that 
the Defendant is liable to pay a penalty of £20 for issuing certain 
building permits, on the ground that having been elected a Member of 
the Municipal Council of Larnaka he failed within seven days from his 
election to make and subscribe the declaration required of him by law as 
a member; that he thereby ceased to be a member, and that in subse- 
quently issuing building permits he wrongfully acted as a member of 
the Council when he was invested with no such office. 

The issuing of building permits is the only act alleged as a ground 
of forfeiture. The Court has ordered the forfeiture of a penalty of £2& 
and against that there is no appeal in the part of plaintiffs. 

It has been alleged by the plaintiffs, that the defendant in issuing* 
these permits wrongfully acted as Vice-President of the Council. We do 
not propose to go into that question. It rests on entirely the same 
ground as the contention in an action brought by these plaintiffs against 
N. Bossos on which we have recently delivered a judgment setting out 
our views. 

Now as to whether defendant by failing within seven days of his elec- 
tion to make his declaration that he accepted office as a member of the 
Council thereby ceased to be a member. As to that there can be no 
doubt, unless defendant was, in the words of the Ordinance, " prevented 
by illness or other unavoidable cause from so doing." And it is alleged 
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thai he was prevented by unavoidable cause. The unavoidable cause 
put forward is that he had official employment which kept him at work 
at the salt lake from morning till night from the 27th of March till 
some date in April, We cannot see how this cause unavoidable preven- 
ted him from making his declaration. The defendant was every morning 
and evening at Larnaca and might then have made his declaration before 
two members. There is no evidence whatever that he attempted to do so. 
He appears to have altogether neglected to make the declaration requi- 
red of him and we are of opinion that he thereby ceased to be a member 
of the Council, and his subsequent acts as a member are therefore such 
as to bring him within the law. 

For these reasons we are of opinion that the judgment of the District 
Court is right and we must confirm it in so far as it orders the pay- 
ment of a penalty by defendant. 

There is, however, one point on which we think the judgment needs 
•correction. The Law, Section 43, says that if any person shall act as a 
Councillor without having made the declaration in that behalf required, 
or after he shall cease to be qualified, he shall forfeit the sum of £20, 
such sum to be recovered with full costs of suit by any person who 
will sue for the same within three calendar months; and Section 99 pro- 
vides that when the application of a penalty is not otherwise provided for, 
any portion not exceeding one-half, may be awarded to the informer 
and the remainder to the Municipal Council; and it has been assumed 
that when the law says a penalty may be recovered by an informer it 
has thereby directed it to be applied for the benefit of the informer. We 
are ourselves disposed to think that that was the intention with which 
clause 43 was framed; but we had at the time of the hearing of the 
appeal doubts whether the language of the clause had given effect to 
that intention, and on a consideration of that language we do not think 
it has. 

The language is taken directly from an English Law dealing with the 
affairs of Municipal Corporations. The word recover is used in exactly 
the same way in that law, and in the same clause in which it is used 
directions are given as to the application of the sum recovered similar 
to those which we find in section 99. We do not therefore think that 
the informer is entitled to take the full penalty; he is, in our opinion, 
-entitled only to such part of it (not exceding a half) as the Court may 
direct. We are of opinion that this is not the intention with which Section 
43 was framed, and we think it unfortunate that the law does not ab- 
solutely provide for the application of the penalty. In this case the 
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defendant has, through mere carelessness, rendered himself liable to this 
penalty. He has not in any way acted in bad faith, with wrongful pur- 
pose, but he has acted with culpable carelessness, and it is perhaps no 
bad thing that persons taking upon themselves the responsibilities, 
of the office of Municipal Councillor should understand that they are 
taking upon themselves responsibilities and not merely powers. Our deci- 
sion in this case proceeds on a bare statement of facts. "Whatever motives 
may have prompted them to institute this action, and that is a matter 
we are not concerned to enquire into and which does not come under 
our notice in this action we are of opinion that the plaintiffs have 
done no bad thing from the point of view of the public in manifesting 
the fact that the assumption of office is an assumption of responsibility. 
We shall therefore award half the penalty to the plaintiffs; the other 
half will go to the Municipal chest, and the defendants must pay the 
costs of the action. 

Judgment varied. 
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TBOYILL, C.J. and TBMPLER, Acting J.] 
NICOLA L. GEORGHIADES and others Plaintiffs, 

NICOLA ROSSOS Defendant. 



Municipal Council— Election op Councilloe— Declabation made on 
Good Feiday— Municipal Councils' Obdinance, 1882, Seos. 38, 43, and 107 

The defendant , wlw was duly elected as a Member of a Municipal Council, made, 
the declaration required by Section SSoftJie Municipal Councils 1 Ordinance, 1882, 
on Good Friday. 

Held : that the defendants declaration so made was valid. 

Appeal from the District Court of Larnaca. 

Action to restrain defendant from acting as a member or as President 
of the Municipal Council of Larnaca, and to recover penalties for 
having acted as President of the Council without having made the 
declarations required by Sections 38 and 39 of the Municipal Councils' 
Ordinance, 1882. 

The defendant was elected a member of the Municipal Council of 
Larnaca and made the declaration required by Section 38 of the Muni- 
cipal Councils' Ordinance, 1882, on Good Friday. 
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On the 2nd of April there was a meeting of the Council at which BOTILL, J. 
the defendant was elected President. There was no quorum of the tbmplBR 
Council present at that meeting. The defendant made the declaration Acting J. 
required by Section 39, but it was not clear on the evidence whether fli C ^T t. 
this declaration was made on the 2nd or the 4th April. Subsequently Geobghi- 
to his election as a member of the Council the defendant signed two A „^ DBS 

° AND 0THBB8 

building permits, but he alleged that he did this in his capacity as a v. 

member and not as President of the Council. Nicola 

Eossos 

The defendant pleaded that the declaration he made on Good Friday "™~ 

was valid, and alleged that he had never been elected and had never 

acted as President of the Council. 

The District Court dismissed the action on the ground that the 
declaration, though made on Good Friday, was valid, and that there 
was no evidence that the defendant had acted as President of the 
Council. 

The Plaintiffs appealed. 

Divan Augustin, for the Appellants : The defendant admits that 
his declaration was made on Good Friday and I contend that the 
declaration so made was invalid under Section 107 of the Ordinance. 

Respondent in person : Section 107 is permissive and does not 
render invalid the acts done on holidays. I am a member of the 
Eastern church and the 30th March was not Good Friday for me. 
Good Friday for members of the Eastern church fell on May 4th. 
The proceedings of the meeting at which I was elected President 
were a nullity and I have never acted as President, 

Judgment: In this action the plaintiffs claim that the defendant j 0/7**7? 
may be restrained from acting as President or as a member of the 
Municipal Council of Larnaca, and that he may forfeit sums of £20 
under Section 43 of the Municipal Councils' Ordinance of 1882. 

The plaintiffs have stated the facts on which they rely in support of 
the claim as follows : 

1. That defendant, after his election as a Councillor, made the 
declaration required by law to be made by members of the Council on 
Good Friday. Hence it is argued that the declaration was made on a 
public holiday and is for that reason a nullity. 

2. That defendant, having been elected President of the Council, did 
not make the declaration required by law to be made by him on his 
appointment at the time and in manner by law appointed. 
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BOVILL,CJ. 3. That Defendant was not elected at a meeting duly qualified to 
TEMPLBR, dispose of business. 

^^ ' 4. That notwithstanding these facts he has acted in the capacity of 
Nicola L. President by issuing two permits for building. 

Apia In reply to these allegations the defendant admits : 1. That he made 

v his declaration as a Councillor on Good Friday and contends that his 

Nicola declaration made on that day is perfectly good. 

Bossos 

2. Admits that he was never lawfully elected President of the 

Council and contends that his declaration made in consequence of that 
informal election (whether that declaration was in itself formal or 
informal) is also a nullity, and 

3. Admits signing the building permits, but contends that his sign- 
ing them was not a presidential act. 

It would appear therefore that there were no material facts in dis- 
pute except whether the building permits were signed by the defendant 
as President of the Council, and on that point no issue was settled. 

There is one issue stated for the consideration of the Court; which is, 
whether the defendant made his declaration as President on the 2nd 
or the 4th of April. 

This does not appear to be a matter worth considering for, on whatever 
date it was made, it was plainly not made at the time when defendant 
was appointed President, in the presence of the members then present. 
Besides which, it is alleged by plaintiffs and admitted by defendant 
that the election was invalid, so that for the purposes of this action 
there can be no question on that subject, and we do not think that the 
defendant's declaration made in consequence of that admittedly invalid 
election could be of any effect. If it could in any case operate as an 
estoppel to any contention on his part that he was never President, it 
certainly could not do so as between the defendant and the plaintiffs, 
who have not been in any way induced by that act of the defendant 
to incur any responsibilities which they would not otherwise have 
incurred. 

On the facts alleged by the one party and admitted by the other 
there is therefore one legal question arising, viz. : whether the defen- 
dant by making his declaration as a Councillor on Good Friday, in point 
of law failed to make an operative declaration. 

The parties were evidently also at issue as to the effect of the issue 
by defendant of the two building permits, but they did not technically 
go to trial on this question. 
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As to the solution of the question of law above stated we have no 30VILL 
doubt. The making of a declaration is not one of those acts for the TEMPLER 
doing of which a specific day is named by the law, as is the case with Acting J. 
the publication and revision of the voters lists, and Section 107 of the j^J^aL 
Ordinance has nothing to do with the mat Iter. GtEokghi- 

ABES 

As to the question of fact which, as we have mentioned, is distinctly and othkbs 
raised by the parties but not put in issue, we cannot say that it is or Nicola 
ever has been properly before the Court for decision, but assuming that Rossos 
it has been put in issue and is submitted for the decision of the Court, " 
as appears to have been the opinion of the Court below, then we cannot 
say that the plaintiffs have furnished any such evidence as would 
justify us in adopting their view of the matter. 

This disposes of all the questions of fact and of law properly sub- 
mitted for the decision of the Court. In saying this we do not 
overlook the fact that the plaintiffs have, both at the trial in the Court 
below and here, attempted to set up against the defendant other acts 
done by him as President besides the issuing of the two building per- 
mits. There has been mention of a letter written by him as President 
on the 2nd of April, 1888, and it is now said that his declaration of 
acceptance of office after his admittedly invalid- election as President 
was a presidential act. Neither of these acts was originally alleged in 
this action against the defendant as an act in consequence of which 
he had rendered himself liable to the payment of any penalty. Defen- 
dant asked for information as to the acts relied on as rendering him 
liable to penalties, and was told they were the issue of two building 
permits. No other act was alleged and, so far as this action is con- 
cerned, no other can be made use of. Whatever might be the case in 
another action, this is not an action of such a nature as would incline 
us to allow the plaintiffs any opportunity of making good defects in 
their proceedings. As to that part of plaintiffs' claim which asks for 
an injunction, we do not see that any ground for relief is established. 

We are of opinion that defendant is a member of the Council so that 
he should not be restrained from acting in that capacity. 

As to his acting as President, there is no suggestion that the defen- 
dant either threatens or intends to act as President, indeed he entirely 
disowns any such intention, nor have we any evidence that he ever 
so acted. 

We must therefore confirm the decision of the Court below and 
dismiss the plaintiffs' appeal with costs. 

Appeal dismissed. 
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[BOYILL, CJ. and SMITH J.] 



CHACALLI and IAKOVIDES Plaintiffs, 

v. 

OHRISTODOTJLO PHILAKTI, NICOLA H. PARASKEVA 
and COSTANDINO PHILAKTI Dtfendants. 

PBOMISSOBY NOTE— AQBEEMENT IK NOTE FOB PAYMENT OF INTEBBOT— 
NEGOTIABLE IN8TBUMBNT— • OOMMEBOIAL CODE, SECTION 146. 

A promissory note which in other particulars fulJUt the conditions required by 
Article 145 of the Commercial Code, does not lose its negotiable character simply 
because it contains an agreement for the payment of interest. 

Appeal from the District Court of Kyrenia. 

Action on a promissory note made by defendant Christodoulo to the 
order of the two other defendants and endorsed by them to the plaintiffs. 

Amongst other defences to the action, it was contended by the defen- 
dants that, inasmuch as the note contained a stipulation for the payment 
of interest if it were not paid at maturity, it was not a negotiable 
instrument, and that the property in it could not be transferred by 
endorsement to the Plaintiffs. 

The District Court on other grounds gave judgment for the defen- 
dants. 

The Plaintiffs appealed. 

The Queen's Advocate, for the Appellants : This note is a pro- 
missory note within the meaning of Section 145 of the Commercial Code 
and defendants who endorsed it are liable as endorsers. 

The Court in giving judgment said that this note did not lose its 
negotiable character simply because it contained an agreement to pay 
interest. 

Appeal on other grounds allowed. 
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BOVILL.CJ. 
[BOVILL, C.J. and SMITH, J.] ' ^,*>** 

SMITH, J. 
AHMET BEKJET Plaintiff, ^ 

v. 
ACHILLEA LIASSIDES Defendant. 

Municipal Council — Qualification op mbmbbbs— Election obdebbd by 
thb High Commissioner undbb Law of 1885 — Declaration bequiekd 

TO BE MADE BY MEMBBBS— CUMULATIVE PENALTIES. 

Section 81 of the Municipal Councils' Law, 1885, enaottthat where an election 
of a Municipal Council is ordered by the High Commissioner under the provisions 
of that Law, such election shalhbe held " as far as possible in accordance with the 
provisions of the Municipal Councils' Ordinance, 1882." 

Held (reversing the decision of the Court below) : That where an election is so 
ordered and held, any person elected as a member of the Council must possess the 
qualifications required by Section 23 of the Ordinance of 1882, even though no 
valuation list had ever been made and no rate ever levied and that the defendant, 
who did not possess these qualifications and, consequently, could not make the 
declaration provided by Article 88 of the Ordinance, was liable to pay penalties in 
respect of acts done by him as President of the Council. 

Held : Also that penalties were payable in respect of each separate act per- 
formed by him in his capacity of President of the Council. 

Quaere whether the levying of a rate is essential or whether the defendant would 
be qualified if a valuation list showed that he was liable to be rated in respect of 
premises of the annual value of £20. 

Appeal from the District Court of Nicosia. 

The action was brought to recover the sum of £100 being the amount 
of five penalties of £20 each which the plaintiff alleged that the defendant 
had rendered himself liable to pay under Section 43 of the Municipal 
Councils' Ordinance, 1882, by reason of his having acted as President 
of the Municipal Council of Nicosia without having made the declara- 
tion required by that Ordinance, and without being duly qualified at 
the time of making the declaration. 

It appeared that in the year 1888, the Municipal affairs of the town 
of Nicosia were administered by a Municipal Commission appointed by 
the High Commissioner under the Municipal Councils' Law, 1885. 

In July 1888, the High Commissioner, under Section 81 of that Law, 
directed an election of a Municipal Council to be held. The defendant 
was elected as a member of the Council and was subsequently elected 
President. 

Section 31 enacts that " such election shall be held as far as possible 
in accordance with the provisions of the Municipal Councils' Ordinance, 
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BOVILIi^J, 1882, and the persons to be elected shall take office subject to such 
SMITH f . modifications of the provisions of the said Ordinance, relative to the 
**** * tenure of offioe by Councillors, and the order of their retirement there- 
Bbkjst from, as may appear to the High Commissioner in Council to be neces- 
«. sary for making such provisions applicable under the present circum- 

Liassidbs stances of the case, etc 
~~ Under Section 23 of the Municipal Councils* Ordinance, 1882, no 

person shall be qualified to be elected or to be President, Vice-President 
or Councillor of any Municipal Council, who shall not be entitled to be 
on the list of voters for the place for which the Council is to be elected, 
nor unless he shall be rated upon property of such annual value as it 
hereafter specified, that is to say, in a town; of 5,000 inhabitants or 
upwards of an annual value of not lest than £20. 

Section 88 of the Municipal Councils* Ordinance requires every person 
elected to make a declaration in the words or to the effeot of the word* 
contained in that article, and amongst other things that he "ww 
rated for the year ending the day of in respect of property 

of the annual value of £20." 

The defendant, after his election to {the Council, made a declaration 
that he " was possessed of property of the annual value of £20." 

The District Court found that the defendant was on a voters' list and 
that he was not rated in respect of property of the annual value of £20, 
but held that as he was elected under a special order of the High Com- 
missioner he was not required to have the qualifications laid down by 
the Ordinance of 1882. With iregard to the declaration, the Court 
held that there was no rate list and that "the declaration was not one 
outside the intention of Ordinance VI. of 1882 (the Municipal Councils' 
Ordinance) and directly in accordance with Article 31 of Ordinance 
VIII. of 1865." 

The DifltrictJCourt gave judgment for thejdefendant. 

The Plaintiff appealed. 

Lascelles for the Appellant : I am entitled to judgment in this case. 
The Court find that the defendant did not make the declaration required 
by the law, and that he was not rated in respect of premises of the 
annual value of £20. The Court below treated this as an eleotion 
under Section 8 of the Municipal Councils' Ordinance, 1882, but it ia 
quite clear that that seotion cannot apply. It only refers to elections to 
be held in the year 1882. 
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ColUfer, Q.A., for the Respondent: I cannot contend that this BOTUJ^QJ. 



-•taction was one held under Section 8 of the Ordinance of 1882, but (die 
election was to be held as far as possible in accordance with the pro- 
visions of that Ordinance, and as there was no rate list and no rate had 
ever been levied it was impossible that any member of the Council 
could be qualified under the Ordinance of 1882. 

The election was justified by the language of Section 31 of the Law 
of 1885. If the Court should be against me, I submit that the defen- 
dant is only liable to pay one penalty. The offence is acting as Presi- 
dent, and his having acted may be evidenced by a series of acts, but the 
law did not intend that he should be liable to pay a penalty in respect 
of each separate act. 

He cited Crepps v. Durden, 1 Smith's L.C., p. 691 ; Milnes t. 
Bale, 10 L.E.C.P., 591 ; Garrett v. Messenger, 2 L.R.C.P., 58& 

Lascelles replied : Milnes v. Bale is in my favour. A person who 
bad been found guilty of several acts of bribery was declared to be liable 
to a penalty in respect of each act. In Oepps v. Durden the offence 
was exercising a worldly calling, and the acts proved were only evidence 
of the defendant having done so. 

Judgment : This is an appeal from the District Court of Nicosia. The 
Plaintiff claims that defendant may be ordered to pay five penalties of 
420 each, which he alleges defendant has made himself liable to pay under 
section 43 of the Municipal Councils' Ordinance, 1882. 

The facts of the case appear to be as follows. 

Fox some time the affairs of the Municipality of Nicosia have been 
administered by a Commission appointed by the High Commissioner 
under the provisions of the Municipal Councils Law, 1885, and in June 
last Hi& Excellency under the powers conferred on him by that Law 
directed that an election of a Municipal Council should be held on the 
26th of July last. At the election then held the defendant was elected a 
Councillor. Under the provisions of clause 88 of the Ordinance of 1882 
he was under the necessity of making a declaration that, or to the effect 
that, he was rated in respect of property of the annual value of £20 
situate within the Municipal limits. The defendant, within the requisite 
time for making such declaration, made a declaration in which he 
declared that he was possessed for the year ending the 31st of December, 
1887, of property having a yearly value of £20 and situate within Nicosia. 
He was subsequently elected President of the Council. 

It is not disputed that he voted for the election of the President, that 
lie presided at meetings of the Council on the 10th and 30th of August 
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BOYILL,C.J. and on the 4th of October, or that he signed a document which for 
SMITH J Municipal purposes was posted on the house of Mehmet AH Effendi, and 
by reason of these acts the plaintiff claims that he has incurred fire 
penalties under the 43rd section of the Ordinance of 1882. 

The plaintiff contends that defendant has acted as President or Coun- 
LiAssiDis cillor on five occasions, that although he has done so he was never 
qualified to hold office, that whereas the law requires that a person in 
order to be qualified for election as a Councillor at Nicosia shall be 
entitled to be on the list of voters and shall be rated upon property of 
an annual value of not less than £20, the defendant, even if he be entitled 
to be on the list of voters, is not rated upon any property whatsoever 
and that therefore he was never qualified for election. Plaintiff further 
contends that assuming that defendant was qualified, in making the 
declaration he did make, he altogether failed to make the declaration 
required by the Ordinance and for that reason ceased to hold office as a 
Councillor and cannot therefore lawfully hold office as President. 

The District Court has swept aside all these contentions of the plaintiff 
and has given judgment for the defendant. On what grounds will appear 
from the following extract from the note of the judgment contained in 
the file of proceedings. This is as follows: "the election of the defen- 
dant was made under a special order of His Exoellency in Council and 
that because of such order the defendant was not required to have the 
qualifications laid down by Ordinance of 1882" and "as to the fact that 
the declaration of defendant as proved by the evidence not being in the 
exact words of the declaration ordered by Article 38 . . . that as no rate 
list existed, this declaration could not have been made in the terms of 
the Article unless it was falsely made . . . that it could not be expected 
that the Court should hold that the defendant acted wrongly in not 
making a false declaration . . . that it was clear that the law never 
contemplated such a state" (of affairs) "for the words which precede 
the declaration are these ' a declaration in the words or to the effect fol- 
lowing' and that consequently the Court adjudges that the declaration 
as given in evidence as made by the defendant on his election as Coucillor 
was not a declaration outside the intention of Ordinance VI. of 1882 and 
directly in accordance with article 81 of Ordinance VIII. of 1885." 

Against their judgment this appeal is made. 

On behalf of the appellant it is contended that the views of the District 
Court as to the attendant circumstances of an election held in pursuance 
of an order of the High Commissioner under the law of 1885 are wrong, 
and that on the facts admitted or proved in this action, plaintiff is 
entitled to judgment for the amount claimed. 
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Tor the Eespondent it is contended : BOYILL,O.J. 

1st. That there is no sufficient evidence that defendant is not on a smith J. 
mating list ; that although plaintiff may have proved that defendant's 
name is not on a particular list which has been talked about in this action, 
it does not therefore follow that there is no rating list and that defen- 
dant's name does not appear on such list if it exists ; that the burden of 
proof rests on plaintiff, and that in an action of the nature which this 
action is, the Court must require the strictest evidence. 

2nd. That the declaration made by the defendant after his election 
as Councillor was to the effect required by the Ordinance. 

3rd. That the election being an election held in pursuance of the 
order of the High Commissioner, the law of 1885 did not require it to be, 
and it could not be, held precisely in the same way as elections held 
under the Ordinance of 1882, that it was in fact held as far as possible 
in accordance with the provisions of that Ordinance, and that if therefore 
the defendant was not actually rated that was no reason why he should 
incur a penalty for acting as a Councillor. 

We have done our best to state accurately this part of the defendant's 
argument. When stated in writing it looks somewhat inconsequential, 
but we nevertheless believe that we have stated it correctly. 

4th. That it must be proved that defendant knew he was acting con- 
trary to the law. 

5th. That if this Court should hold that the defendant had rendered 
himself liable to any penalty, the number of penalties claimed by 
plaintiff was excessive : that the acting as President must be taken to 
be one continuous act, and that only one penalty could be recoverable in 
respect of it, and that the various acts of office which he might perform 
were to be regarded only as evidence of the one offence of acting as 
President; and that the occurrence of the words for every such offence 
in Section 43 of the Ordinance of 1882 did not necessitate or justify a 
different conclusion as to the meaning of the law when speaking of 
" acting as President." 

Besides these arguments it was suggested to us that the defendant had 
"been led into error by the faulty nature of the Greek translation of the 
law. However this may be, we do not think we could lend any ear to 
such representations, much as we might sympathise with the defendant 
for mistakes he may have made owing to the shortcomings of the trans- 
lator. 

It will be convenient for us to consider first the view which has been 
taken by the District Court. We have already set out the contents of the 
note of their judgment which is attached to the file of proceedings. 
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The plaintiff contends that the riew of the District Court ii, that the 
election at which the defendant wag elected a Cteuncfflor, was suck an 
election as was referred to in section 8 of the Ordinance of 1882^ and he 
contends that the view is erroneous, and we understand counsel for the 
defendant to admit that it would be doing violence to the language of 
the section to place such a construction upon ii* 

Attached to the note of the judgment of the District Court is a long 
statement headed ** consideration " which appears to be a more elaborate 
statement of the reason why the Court formed the opinion it did. It may 
be necessary for us to refer to that statement te show how, in our opinion, 
the grounds on which the judgment of the District Court is based are 
wrong, but although the conclusions formed by the Court as to the effect 
of the Ordinance of 1882 and the law of 1885 are in our opinion wrong 
in many particulars, we have failed to ascertain whether the Court 
considered that the election of defendant ought to have been conducted 
in accordance with the provisions of any law, whether it was necessary 
for candidates for election to have any qualifications to render thek 
election valid, or, if so, what law it was, that the Court considered should 
govern the conduct of the election and define the qualifications of persons 
to be elected Councillors* 

Our view of the law is as follows : the Municipal Councils' Ordinance 
of 1882 provides (clause 2) that where a town had had a Council before 
the coming into force of that Ordinance, it should continue to have a 
Council, and (section 7) that until the first election of a Council under 
the provisions of that Ordinance, the persons exercising the power and 
authority of a Council, should continue to exercise such power and 
authority, and that (sec. 8) in every place which had a Municipal Council 
the first election of a Council after the passing of that ordinance should 
be held at such time in the year 1882 as the High Commissioner in 
Council should direct and should, in regard to the persons entitled to 
vote and the persons entitled to be elected Councillors, be conducted' ih 
the same manner as Municipal elections had been conducted previously 
to the coming into force of the Ordinance, except as regarded the respec- 
tive numbers of Christians aud Moslems. The Ordinance in subsequent 
clauses dealt with the qualification of Councillors, as to which it provided 
( sec. 23 ) that no person should be qualified to be elected or to be a 
President or Councillor of any Municipal Council unless he should Be 
entitled to be on the list of voters and unless he should be rated upon 
property (in towns of the size of Nicosia) of an annual value of not lfess 
than £20. 

The Council is by the Ordinance required' to make out a list of voters 
annually (sections 18 to 22), and tiie Ordinance requires that after tfte 
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first ejection of a Municipal Council under the Ordinance, the Council BOVJLL CX 
shall, as soon as conveniently may be, appoint a person to make a list of g^j^g j # 
rateable property within the Municipal limits, and provision is made for 
revising and settling this list and for giving all persons who have aright 
to have their property entered on it, an opportunity of objecting to the 
valuation either of their own or of any other property on the list, or of 
claiming that their own or any other persons' property may be entered 
on or emitted from the list, and the Ordinance provides that if any 
Pajesident or Councillor shall neglect or refuse to comply with any of 
the provisions of the Ordinance in respect of the preparation or pub- 
lishing <of any list or lists, he shall be liable to a penalty, and it provides 
that if the Municipal Fund as defined by section 49 shall be insufficient 
to satisfy the necessary Municipal expenses, then that a rate shall be 
made which is to be entirely based upon the valuation hat. It appears 
to us that the law was intended to provide what should be the qualifi- 
cation of persons entitled to vote at Municipal elections, what should be 
the qualifications and manner of election of Councillors and to make 
other provision in connection therewith, and the intention of the Ordi- 
nance clearly was that, shortly after the passing of the Ordinance, elections 
were to be held in those towns where Councils had previously existed, and 
that the Councils then elected were to proceed to put the machinery of 
the Ordinance into force, by preparing the voters list and the valuation 
list, which was to be a catalogue of the immoveable properties in the 
Municipal limits, with a statement of the value at which they were res- 
pectivly assessed for Municipal purposes and the names of their res- 
pective occupants. 

To exercise a vote a person mast be on tie voters list, and to be on 
the voters list he must be the occupier of property included in* the valua- 
tion list, and the greater portion of the Ordinance is devoted to a state- 
ment of the provisions for settling those voters and valuation lists, and 
tb& Ordinance provides that at -ail elections (subsequent to the first, 
for which section 8 makes special provision) the persons entitled to vote 
should be those only who were on the voters list, and that the persons 
qualified for election as Councillors should be rated in respect of property 
of a yearly value of £20, which coxdd not happen unless their names 
appeared in the valuation list as occupants of property rated at a yearly 
value of at least £20. 

It was subsequently found to be necessary for the Executive Govern- 
sent to intervene in the management of Municipal affairs, and by the 
law of 1385, it was enacted that whenever in any town the affairs of 
which were entrusted to a Municipal Council, it should appear to the 
High Commissioner that there was no Municipal Council duly qualified 
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B0VILL,CU. to act according to law, it should be lawful for the High Commissioner 
SMITH J. *° a PP°^ a Commission to exercise and perform the powers and duties 
of a Municipal Council for such town, and that at any time after the 
appointment of such Commission the High Commissioner might, upon 
petition, order the election of a Municipal Council for the town, and the 
law provides that such election should be held, so far as possible, in 
accordance with the provisions of " The Municipal Councils' Ordinance, 
1882," and the persons to be elected should take office subject to such 
modification of the provisions of that Ordinance relative to the tenure 
of office by Councillors and the order of their retirement therefrom as 
might appear to the High Commissioner to be necessary for making 
such provisions applicable under the special circumstances of the case. 
We have looked into the observations which the President of the 
District Court has recorded as containing the grounds on which the 
judgment of that Court is based, and there it does appear to be stated 
(though it is not so stated in that part of the note headed "judgment") 
that an election of a Municipal Council held by order of the High Com- 
missioner under the provisions of article 31 of the law of 1885 is to be 
regarded as a first election within the meaning of section 8 of the Ordi- 
nance of 1882. It does not however appear by what process of reasoning 
this conclusion is arrived at. That part of the note which is entitled 
" judgment " clearly decides that because the election of the defendant 
was made under a special order of the High Commissioner, therefore the 
defendant was not required to have the qualifications laid down by- 
Ordinance VI. of 1882, and a general perusal of the note of the judgment, 
including that part of it headed "consideration," leads us to the conclu- 
sion that the District Court is of opinion that because the High Com- 
missioner has the power to order the election of a Council to supersede 
a Commission, such order, unless it specifies what the qualifications of 
a Councillor are to be, is to render the persons elected duly qualified 
whether they possess the qualifications required by the Ordinance of 
1882 or not, or indeed whether they have or have not any sort of 
qualification. 

There appears to be no reason why an election of a Municipal Council 
which takes place under the order of the High Commissioner in Council 
made under the powers of Sec. 81 of the law of 1885 is to be regarded 
as a first election within the meaning of Section 8 of the Ordinance of 
1882, unless it be that the law of 1885 directs that such an election is 
to be held so far as possible in accordance with the provisions of " The 
Municipal Councils' Ordinance, 1882," and if it be necessary that 
persons elected as Councillors should be possessed of any qualifications, 
those qualifications must, in our opinion, be defined by the law in force 
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at the time the election takes place, unless there be some power to BOVILL, C.J. 
suspend or supersede the operation of that law which has been actually g^iTH J 
exercised. What then is the meaning of the enactment that an election 
which takes place under the authority of an order of the High Commis- 
sioner in Council, shall be held as far as possible in accordance with 

I the provisions of the Ordinance of 188*2? What are the provisions of 

, that Ordinance as to the holding of elections? 

Are they the scanty and temporary provision made by Section 8 for 
enabling Municipal affairs to be carried on for a brief period until the 
machinery of the Ordinance could be put into operation, so that the 
elaborate provisions it contains should supersede the old law, or are 
they those elaborate provisions which it is evident on a perusal of the 
•Ordinance were intended to be the only operative provisions after the 
first election of a Council which the law declared was to take place in 
<1882? 

There can, in our opinion, be no doubt that the law of 1885 referred 
to the latter of these provisions. When that law was framed and passed, 
clause 8 of the Ordinance of lSS^ had long since ceased to have, any 
effect, and it is impossible to suppose that the law, in referring to the 
provision of the Ordinance of 1882 can have intended to revive the 
< temporary; and transient provisions of that clause for an indefinite and 
.unlimited peripd. Jf that had been intended much more direct and 
(t |prcibJe words must have been employed. We .see no justification for 
.j&e cpnqlusion that the election held under the order of the High Com- 
, missioner, made in pursuance of the powers conferred on him by jbhe 
law of 1885, is to be regarded as a first election. The Ordinance of 18$2 
directed that in every place which then had a Municipal Council the 
first election after the passing of the Ordinance should be held in the 
year 1882 in the manner therein mentioned, and if such a first election 
was held, it was held, and no subsequent election could be regarded as a 
first election. The Ordinance contemplated that the Council thus elected 
would prepare the voters and valuation list, and that from tbat time as 
long as the law should remain unaltered, it should be the law which 
regulated all questions as to qualification of electors and Councillors, 
and as to the conduct of Municipal elections, and that at any subsequent 
election, all questions arising as to qualifications of voters or Councillors, 
or as to the manner of conducting the election, should be setled not by 
a reference to Section 8 but by a reference to those provisions for the 
establishment of which the Ordinance was introduced. 

If the Council first elected did not do their duty as to preparing the 
voters and valuation list they rendered themselves liable to a penalty, 
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BOVILL,C.J. and it is evident that it was supposed that the liability they would 
incur by neglecting to prepare the lists would-be sufficient to deter them 
from neglecting their duty. 

If the Council so first elected in spite of all penalties neglected their 
duty, or if no Council was so first elected, it is possible that no Council 
could subsequently have been validly elected, and that no person could 
have had the qualifications necessary to entitle him to vote, and it is 
possible that the inhabitants of any place in which such a state of things 
occurred might have laboured under the disadvantage of not being able 
to avail themselves of the benefit of managing their own affairs which 
the law had accorded to them. That might be a regrettable state of 
circumstances, but it would not and could not alter the law. The fact 
that the inhabitants of Nicosia have possibly lost the means of ex- 
ercising their Municipal privileges, does not render this election held by 
order of the High Commissioner a first election under Section 8 of the 
Ordinance of 1882, even if it be the fact that no other election of a 
Council has taken place since the passing of the Ordinance of 1882, a 
fact of which we have no evidence. 

If then it be the case, as we feel bound to decide that it is, that the 
election we have to consider was not an election which was to be con- 
ducted in accordance with the provision of Section 8 of the Ordinance 
of 1882, is the judgment of the District Court right in deciding that 
because this election took place under a special order of the High Com- 
missioner, therefore it was not necessary for the defendant to possess the 
qualifications required by the Ordinance of 1882? 

We have already stated the provisions of the law which confer upon 
the High Commissioner the power to make such an order, and it hardly 
needs to be stated that, unless the High Commissioner is empowered 
when making such an order to supersede or modify the ordinary law, or 
to suspend its operation in any particular, the law must remain in full 
force. Now, the High Commissioner is empowered to modify the law 
in two particulars, viz. as to the tenure of office by Councillors, and as to 
the order of their retirement from office. The fact that he is empowered 
to make these modifications and is not empowered to make any 
others, absolutely negatives the conclusion that he was intended to have 
any power to modify the law as to the qualification of Councillors, and 
in our opinion the High Commissioner's order cannot in any way have 
modified the law in that respect. 

It is convenient here to consider one of the arguments which has 
been put forward on behalf of the defendant, viz. that the law of 1885, 
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in enacting that this election should be held as far as possible in accor- BOYILL, O.J. 
dance with the provisions of the Ordinance of 1882, in some way affords gjji^g j t 
a protection to the defendant against the claim of the plaintiff. We w-* 
have already stated our view that the provisions here referred to must bekjet 
be, not the provisions of Section 8 of that Ordinance, but the subsequent v. 

permanent provisions which it enacts, and if the provisions here liassides 
referred to are the provisions as to the qualification of Councillors, it — — 
appears to us that the words in question are a distinct enactment, that 
Councillors are to have the qualification required by the Ordinance of 
1882. We do not, however, consider that they in any way bear upon 
that subject ; they say only that the election is to be held in a certain 
manner : they are are absolutely silent as to the qualification of 
Councillors, and their silence leaves the ordinary law in full operation. 
We cannot think that an enactment as to the holding of an election, is 
to be read as an enactment affecting the qualification of persons to be 
elected. 

It remains for us to deal with that part of the decision of the Court 
which holds that the declaration made by the defendant on his election 
as a Councillor " was not a declaration outside the intention of Ordi- 
nance VI. of 1882, and directly in accordance with Article 81 of 
Ordinance VIII. of 1885," The view thus expressed is relied on by 
the defendant as correct, and forms one of the heads of argument 
addressed to us on the defandant's behalf. 

The Ordinance says that no person shall be capable of acting in any 

capacity in the Council until he shall have made and 

subscribed a declaration, which, so far as it is material 

to the matter we have to consider, is to be in the words or to the effect 
following, viz. : — 

I, . . . having been elected Councillor of the Municipal Council 
of .... do hereby declare that I was rated for the year ending 
the day of in respect of property of the annual value 

of £20. 

The defendant has made a declaration that during the year ending 
31st December, 1887, he was possessed of property having a yearly 
value of £20. 

The object of the declaration required by the Ordinance is clear. It 
is to prohibit persons not actually rated or liable, if a rate were made, 
to be rated on property of an annual value of £20, from holding office. 
It requires each person who is elected to declare that he has the 
qualifications required by Section 23 of the Ordinance, for if he is rated 
he is entitled to be on the list of voters. If he is unable to make that 
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BOVTLL CJ, declaration be ceases to be a Councillor ; if he makes it wrongfully he 

SMITH-*. * 8 cr i m * lia M) r liable. The declaration made by the defendant, though 

*-*~- ^ it may be perfectly true, is admittedly not in the words of the declara- 

Bekje* ** on required by the Ordinance, nor is it in our opinion, to the same 

v ' effect. The fact that defendant was possessed of property does not 

Liabsidks even sh° w that li3 was the person who was entitled to be rated in 

respect of that property. The fact that he considers the property he 

possessed to be of the annual value of £20, is no guarantee that it 
would have been assessed at that value, and the form of his declara- 
tion is such as to make it quite clear, that, whatever may be his rights 
as to being rated, he was, as a matter of fact, not rated at all, nor in 
any way liable to be rated, if a rate were made, and that is the effect 
of the evidence which has been adduced. The declaration which he 
ought to have been in a position to make, on taking office as a Coun- 
cillor, should be to the effect that he was actually rated, and the decla- 
ration he has made is to the effect that he is possessed of property 
which is not included in any valuation list, and in respect of which he 
cannot therefore possibly be rated, and this declaration is said to be to 
the effect required by law. The judgment says that it is not outside 
the intention of the Ordinance. It appears to us to be directly to the ' 
contrary effect of the declaration required by the Ordinance, and, so 
far outside its intention, that, if it were a sufficient declaration, it would 
absolutely nullify the intention with which the Ordinance was enacted. 
The judgment also says, as we understand it, that the declaration is 
directly in accordance with Article 31 of Ordinance VIII. of 1885. A 
careful consideration of Section 31 of the Law of 1885, does not enable 
us to understand what this part of the judgment means. 

This disposes of the judgment of the Court below and also of two 
of the contentions which were relied on on behalf of the defendant, 
and leaves for our consideration the other contentions on which defen- 
dant relied. 

Before proceeding to discuss these, we think it may be well to explain 
why we have adopted a phraseology which will no doubt have been 
observed. "We have spoken of the defendant as not being rated nor 
liable to be rated if a rate were made, and we have done so for the 
following reasons. 

The Ordinance of 1882, though it says that persons to be qualified 
to sit as Councillors must be rated, does not absolutely require a rate 
to be made. All the machinery for making a rate is to be con- 
structed, but no rate need actually be made, unless the Municipal Fund 
mentioned in Section 49 shall not be sufficient to satisfy the necessary 
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expenses of the Council. For the purposes of this action it is quite BO' 
enough that no valuation list was made, because no person can possibly gM j. 
be rated until such list is compiled, but when a person's name appears 
in an existing valuation list as an occupant of property of the annual 
value of £20, but no rate has ever been made on the basis of that 
valuation list under Section 73, it may in that case be questioned 
whether such person would be making a declaration to the effect of 
the declaration required by Section 88 of the Ordinance, if he declared 
that he was entered in such list as an occupant of property of the 
yearly value ef £20, and that no rate had actually been made. 

These are questions we are not called upon to decide, but we mention 
them here to avoid the conclusion which might otherwise not un- 
reasonably be formed, that we have considered that being entered in 
the valuation list as the occupant of property is the same thing as 
being rated. 

Where revenue is habitually raised by rates it is practically the same 
thing, and the Ordinance of 1882, evidently contemplated that rates 
would be made under it, but where a rate is never resorted to and laws 
passed since 1882, have almost precluded the necessity of making a 
rate, it is not easy to say what would be the position of a person liable 
to be called upon to contribute to any rate. Is he for that reason to 
be regarded as rated within the meaning^of the Ordinance, though no 
Tate was ever made, or is the Law to be construed strictly according to 
its words, so that even when the necessities of the community do not 
require that revenue shall be raised by the making of a rate, no person 
shall be held to be rated unless a rate has been actually made ? 

The question is an open one and we have acted on the assumption 
that if the defendant's name had been entered on the valuation list he 
eould have been considered as rated though no rate had actually been 
made. Counsel on either side appear to have acted on the same assump- 
tion, and if we are to deal with the arguments submitted to us which 
we think it useful to do, we must act on it too. We have already set 
out the contentions on which defendant has relied and we have already 
dealt with two of them. One of those which remain to be considered, is 
that there is no sufficient evidence that defendant is not on a rating 
list. It is said that the burden of proof was on the plaintiff and that 
though he has furnished evidence that defendant's name does not 
appear on a list which was prepared for the purpose of making a 
valuation list, he has not proved that there is no rating list on which 
defendant's name does appear. Plaintiff says that he cannot prove a 
negative and that he has given reasonable evidence to show that 
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BOVILL,O.J. defendant is not rated. He has called the defendant in evidence, and 
has elicited from him a statement that there is no document in the 
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possession of the Council which shows that he was rated at £20 a 
year. No attempt was made on behalf of the defendant to shake the 
«• conviction which this evidence must lead to. "We consider that it is 

Liasiides P r i ma facie evidence that defendant is not rated, nor liable to be rated 

if a rate were made, and we must uphold the finding of the District 

Court on this point. As to the contention that it must be proved that 
defendant knew that he was acting contrary to law, we do not think 
it necessary to enter into a discussion as to the correctness of this 
argument. 

It is sufficient in our opinion to say that when the defendant inten- 
tionally altered the words of the declaration required by the Ordinance,, 
he must have known that he had not the legal qualification to act as a 
Councillor. 

For the foregoing reasons we are of opinion that the plaintiff's con- 
tention is right, that the defendant had not the qualifications required 
by law to enable him to fill the office of Councillor, and that the decla- 
ration which the defendant made on his election as Councillor was not 
to the effect of the declaration required to be made by Section 38 of 
the Ordinance of 1882, and that therefore on either of these grounds 
he has rendered himself liable to the penalty provided by Section 43 
of the same Ordinance. 

For the plaintiff it has been alleged that the defendant acted as 
President or Councillor on five separate occasions, and the acts so 
alleged against him are all admitted or proved, and it is therefore 
claimed that defendant is liable to pay five penalties of £20 each. 

For the defendant it is said that this is not so, but that the acting 
as a Councillor, or as President, by an unqualified person is a continuing 
offence, that the separate acts which such a person does as a Councillor 
or as President are not separate offences, but are only evidence of the 
one offence of acting in a capacity for which such person is unqualified, 
and we have been referred to a number of cases decided in the Courts 
in England, which, it is argued, will show that this is the contruction 
which would be placed by the Courts in England on the enactment 
that " if any person shall act as President, Vice-President or Councillor 
of any Municipal Council without having made the declaration herein- 
before required in that behalf, or without being duly qualified at the 
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time of making such declaration he shall for every BOVILL,O.J, 

such offence forfeit the sum of £20." 

We have considered the cases to which we have been referred, par- 
ticularly the cases of Milnes v. Bale, and Crepps v. Durden: 

We trust that any reference we may make to cases decided in 
England, will not leadito;any erroneous impression that we are applying 
^English Law to the disposal of a case governed by the Laws in force 
in Cyprus. 

The cases to which we have been referred, and which we have con- 
sulted, are all of them cases involving a judicial decision on the 
meaning to be placed on some particular enactment, and the reports 
of the cases show what was the construction adopted i n each particular 
case, and on what principles it was adopted. The decisions are deci- 
sions of learned lawyers, and their views on such s ubjects are views 
which would command universal respect, and which we should do 
wrong if we neglected to make ourselves acquainted with. 

The case which appears to us most applicable to the case now before 
us is that of Crepps v. Durden, where a man was charged with " ex- 
ercising his ordinary trade upon the Lord's day," and it was held that 
although the accused was proved to have sold to many persons on the 
same Lord's day, he had nevertheless only committed one offence. That 
decision was arrived at on a consideration of the words of the act of par- 
liament. It was said that the offence was exercising trade on the 
Lord's day, and that the law made no division of the day, that there- 
fore the offence was but one entire offence, whether longer or shorter in 
point of duration, whether it consisted of one or of a number of par- 
ticular acts, that there was no idea conveyed by the act itself, that if a 
tailor sews on the Lord's day every stitch he takes is a separate offence, 
that there can be but one entire offence on one and the same day, and 
we would particularly call attention to the fact that it was also laid 
down in this decision, that repeated offences were not the object which 
legislature had in view in making the statute, but simply to punish a 
man for exercising his trade on a Sunday. 

It appears to us that to bring the case before us within the decision 
in the case of Crepps v. Durden it would be necessary that some words 
should have occurred in the Ordinance of 1882, to indicate that the 
acting as President or Councillor, against which a penalty was provided, 
was to be an acting throughout the whole period for which such Coun- 
cillor or President was elected. If a person who had never been elected 
a Councillor purported to act in that capacity, and did any act which a 
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Ahmet It appoars to us that the Ordinance was purposely enacted to prevent 
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repeated offences, and not to enable an unqualified person to occupy the 
Achillea office of Councillor by payment of a penalty of £20. We should have 
feR8Bn>ES felt this to be the meaning of the Ordinance, even if it did not contain 

faun ■■!- « ° ' 

the words " for every such offence," but when those words are inserted, 
it appears to us clear that the contention which has been raised cannot 
be a sound one. 

As to the case of Milnes v. Bale it is in our opinion throughout an 
authority against the contention which has been raised. Counsel for 
defendant relied on what is reported to have been said by Mr. Justice 
..Denman, that in all the cases the distinction is between cases where the 
penalty is imposed in respect of a complex and continuous act, and 
those where it is imposed in respect of a simple uncomplicated offence, 
which is complete and may be proved by evidence of one isolated act, 
and counsel argued that the present case was a case of a complex and 

continuous act. 

•\ 

In this view we do not agree. We consider that the offence of acting 
afl President under the Ordinance of 1882, would be proved by evidence 
qf one isolated act, and it seems to us i^hat if Milnes v. Bale has any 
bearing on the case it is an authority against the defendant. 

In pur opinion it was the intention of the Ordinance to impose a 
penalty on a person for every act done by him as a Councillor or 
President, when he was not properly qualified to hold such office. The 
insertion in the Ordinance of the words "Jfor every such offence," in our 
opinion, renders this beyond all doubt, and we think that to hold other- 
wise would be to shut our eyes to what the Ordinance obviously meant. 

We must therefore direct that the defendant do pay £100 in respect 
of five penalties incurred by him in consequence of his acting as a 
Councillor and as President when not duly qualified so to act. 

As to the disposal of this sum it has been recently decided in this 
Court, that any portion of a penalty so recovered not exceeding a half 
may be awarded to the informer, and that the remainder is to be paid 
to the Council, and it is our duty to direct what portion of the several 
penalties we have ordered to be paid, is to be paid to the plaintiff in 
this action. 

We have no evidence before us, and it is not necessary that we should 
have evidence, to show why this action claiming five penalties wa* 
instituted. The object of the law in rendering persons liable to penalty 
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who without the proper qualifications assume the functions of Municipal BOVILL,G.J, 
Officers, was in our opinion, a double one, viz. : to deter such persons g^i^H j 
from so acting, and to ensure that any person, who in protection of the 
rights of the community took upon himself to institute legal proceedings, 
should not be pecuniarily a sufferer in giving up his time and attention 
to a matter which only affected him as one of the public ; and it may 
be that the law was designed to offer a moderate incitement to the 
cupidity natural to mankind, and thus stir up persons otherwise dis- 
interested to see that the law is not violated. But we do not think 
that the law was intended to enable informers to grow rich at the 
expense of their neighbours, at all events not in any case where the 
amount of the reward which the informer is to receive is left to the 
discretion of the Court to determine, and we should be most reluctant 
to allow the law to have suoh an effect, when the persons who have 
assumed Municipal offices, appear to have done so at a time, when, owing 
to past neglect, they could not acquire the necessary qualifications for 
holding office. If this action had for its objeot to test the validity of 
the election, it would have been sufficient to sue for the recovery of one 
penalty in respect of any of the unauthorised acts which have been 
relied on, and though, under the circumstances, the defendant might 
have felt it a hardship that he should incur even a single penalty, it 
would have been impossible to say that the plaintiff was not acting in 
the interests of the public in instituting his action, and was not entitled 
to the full reward whioh the law allowed him. We cannot feel that 
that is the case where five penalties are claimed. 

We think that we should award such a sum to the plaintiff as may 
reasonably be expected to indemnify him against all risk of pecuniary 
loss, beyond that which he will recover in the shape of costs, and such 
as he would have been entitled to if he had brought an action for the 
recovery of a single penalty, in which form we think that for all public 
purposes the benefit of the decision we give might have been obtained. 

We shall therefore direct that out of each penalty recovered a tenth 
part of it be paid to the plaintiff, so that he will, if the full penalty be 
recovered, obtain the sum of £10. The remainder of the several 
penalties will be paid into the Municipal chest. 

The judgment of the Court below is therefore reversed. 

Our judgment is that the plaintiff recover five penalties of £20 each, 
of each of which the plaintiff is to receive one-tenth part, that the 
remainder of the penalties be paid to the Municipal chest, and that the 
defendant pay the plaintiff's costs of the action. 

Appeal allowed. 
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[BOVILL, C.J. AND SMITH, J.] 

HJ. CHRISTODOULO HJ. YANAKI 



Plaintiff, 



MANOLI HARALAMBI SOLIATI and THEODORE 

MICHAIL Defendants. 

Sale of Mulk Propbbtt— No Registration — Law op 28 Rejeb, 1291. 

The law requiring the registration of mulk properties came into force an the 12 
Rejeb, 1291, Q2:> August, 1374). 

T7m defendant M. sold to the plaintiff a vineyard in the year 1870. The plaintiff 
took possession of the vineyard, but it was never registered in his name. 

Held : that the sale to plaintiff was complete and that a registration which M. 
and the other defendant had subsequently caused to be made in the name of the 
latter must be set aside. 

Appeal from the District Court of Limassol, 

Action to restrain the interference of the defendants with a vineyard 
and to set aside a registration of it in the name of the defendant 
Theodori. 

The plaintiff purchased a vineyard from the defendant Manoli in the 
year 1870, for 5,600 p. and had possession of it until the year 1886. 
The plaintiff was not registered as the possessor of the vineyard, and in 
the latter year the defendant Manoli sold the vineyard to the defendant 
Theodori, who procured the registration of it in his name. The plaintiff 
then brought an action against Manoli asking that he might be ordered 
to register the property in the plaintiff's name. Manoli paid 5,600 p. 
into Court, and the Court gave judgment for plaintiff for 5,600 p. 
The plaintiff appealed to the Supreme Court, and that Court reversed 
the judgment of the District Court on the ground that the judgment 
was not in accordance with the claim, and that action was dismissed 
and the present one instituted. 

The plaintiff proved that he had had possession of the vineyard for 16 
years, and the District Court gave judgment for him, holding that he 
had acquired a title by prescription. 

The Defendants appealed. 

Diran Auguslin, for the Appellants contended that no ground had 
been shown for setting aside the registration in the name of the defen- 
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dant Theodori, but that plaintiff's remedy was in damages against BOVILL,CJ.J. 
Manoli. SMITH, J. 

Pascal Constant inides, for the Respondent, contended that though Hj. Chbis- 
the sale to plaintiff was not effected by registration he h?.d shown a ^y^J^^' 
good title by prescription. " ' *. 

MiLNOLI 

Judgment : This was an action concerning the right of possession Habalambi 
«of a vineyard which the plaintiff alleged that he had purchased in 1870 Theodobi 
to 1871, from the defendant Manoli, and which the defendant Manoli, MlCHAIL 
in 1888, purported to sell to the other defendant Theodori, who got the 
vineyard registered in his name. It was admitted that the plaintiff had July 2 
paid the purchase money to Manoli at the date of the sale to him. We 
^took time *to consider our judgment in order that we might peruse the 
^papers in a former action between the plaintiff and Manoli, concerning 
ihe same property. 

"The point raised before us was, as to whether the plaintiff had proved 
t a title by prescription, but a further question presented itself to our 
minds, viz. : as to whether at the time this vineyard was sold to the 
plaintiff registration was necessary. The law which first required regis- 
tration of mulk properties is dated 28 Kejeb, 1291, or 28 August, 1290, 
[Destour Vol. III. p. 447], and is f thussome two or three years sub- 
sequent to the date of the sale by the defendant Manoli to the plaintiff. 
The only requisites to a valid sale prior to this law are those contained 
in the Mejelle, and they all seem to have been complied with in this case. 

We therefore think that, apart from the question of prescription, the 
-sale of this vineyard to the plaintiff was valid and that he is entitled to 
.the relief he asks in this action. 

Appeal dismissed with costs. 
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[SMITH, Acting C.J. and TBMPLEB, Acting J.] 



HASSAN ERIKZADE 
GEOKGHI ARGHIRO 



Plaintiff, 
Defendant. 



Nuisance — Oveblooking — Opposite windows — Mejelle 1,302. 

In an action to compel the defendant to abate an alleged nuisance caused by an 
overlooking from the windows of his house through the windows of plaintiffs house 
into an apartment used by women; 

Held (affirming the decision of the Court below) : That this was not a nuisanse 
which the law would restrain. 

The intention of the law is to protect those parts of a house, e.g. the yard, the 
door of the living room, the kitchen, etc., which must necessarily be made use of hj 
women in the course of their ordinary occupation of the house, and which the 
occupier of the house cannot protect from being overlooked, save by the erection cf 
such works as might seriously interfere with the enjoy nunt of his own property, and 
occasion him great expense; but the law does not contemplate an overlooking 
through the windows of a house against which the occupier can protect himself 
without appreciable expense, and without throwing any burden on his neighbour. 

Appeal from the District Court of Papho. 

Diran Augustin, for the Appellant. 

Pascal Constantinides, for the Respondent. 

The facts and arguments sufficiently appear from the judgment of 
the Supreme Court which was as follows : — 

Judgment : This is an appeal from the judgment of the District 
Court of Papho, and raises a question of some importance and consider- 
able difficulty as to the effect of the law relating to " overlooking " 
which is dealt with in Section 1,202 of the Mejelle. 

At the time of the settlement of issue the plaintiff alleged that the 
defendant had built a new house and had constructed four windows and 
a balcony which looked into the room which the women of his house- 
hold occupied. 

The answer of the defendant was, that he had not built a new house 
but had repaired an old one, that that house was older than the 
plaintiff's, that the windows were in the same position as formerly, and 
that, as regards those windows, he had lowered the upper sill and raised 
the lower one in order to make the windows square, and that as regards 
the balcony, as it opened on to the public road the plaintiff had no right 
to request that he should be ordered to close it. 



Digitized by 



Google 



85 

The plaintiff in reply admitted that the defendant's house was older 
than his own, but maintained that the defendant had raised the 
windows in question. 

The plaintiff did not at that time make any mention of the defen- 
dant's having constructed new windows, nor does he appear to have 
alleged that the alteration of the pre-existing windows had in any way 
enlarged the view which the defendant had previously had from those 
windows. Nor indeed is it easy to see how merely increasing the height 
of the windows could enable the defendant to see more of the interior 
of the plaintiff's room than he did before. It is not suggested that the 
position of the windows had been changed. No specific issue of fact 
appears to have been fixed, and the case was remitted to the Court for 
hearing, for the parties to prove their various contentions. 

It is a little difficult to see what issues of fact are raised by these 
statements, unless it be, whether the defendant had or had not raised the 
height of the windows, which we should consider immaterial, unless by 
so doing the defendant had obtained a more extensive view of the 
plaintiff's premises, which however the plaintiff did not allege. 

When the case came on for hearing before the Court both the parties 
appeared. The plaintiff in explanation of his reply to the defendant's 
allegations at the settlement of issue, stated that the windows of the 
defendant were in the same vertical line as before, but that he had 
raised the height of them about two pics, and he then stated, that only 
two of the windows were old windows, and that two new ones had been 
added by the defendant. He stated also that the overlooking he com- 
plained of was, that these windows were so directly opposite the windows 
of his house that they looked into his windows. 

The case was then adjourned for the Court to view the premises. 

When the case again came on for hearing, the plaintiff further stated 
that if he opened the windows of his room, the interior of the room and 
the bed in which he slept would be commanded by the defendant's 
windows. 

The defendant answered that the windows commanded the same view 
as they had always done. 

The Court without any further proceedings being taken by the parties 
.gave judgment, holding that this overlooking from the windows of one 
house through the windows of an opposite house, was not such an over- 
looking as was contemplated by the law, and dismissed the plaintiff's 
olaim accordingly. 



SMITH, 
Acting C J. 

& 
TEMPLEB, 
Acting J. 

Hassan 
Bbickzadb 

v. 
Geoeghi 
Abghibo 
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, SSlVft, Mr. Diran for the Apr.elbut, contended before va tbat there ought to 
,^ * • be a re-hearing of this action, as tliere is a question of fact in dispute 
•^teMPLftR, and that no evidence had been adduced before the District Court. 

ACTING J. 

ttASSAK ^ e nave ^ e ^ fc ^ necessary to go through somewhat at length the pro- 
*0fciCKzXi>E ceedings that took place, because' a little difficulty arises owing to the 
t&fcdfedfil way iu which the case proceeded before the District Court. 

When the parties appeared before the Court at the hearing, the state- 
ments they made were not made upon oath, and therefore cannot "be 
treated as evidence, and the issues were supposed to have been fixed, and 
there does not appear to have been any application for their amendment. 
We think, however, we are entitled to treat these statements made by 
the parties in the presence of the Court as admissions, and it is clear 
from the plaintiff's statement that the overlooking he complains of is, 
the looking from the defendant's windows through the windows of his 
own house, whiah is ou the opposite side of the street to the defendant's 
house, and possibly an overlooking only when he (the plaintiff) opens 
the windows of his house. 

The Court below apparently considered, either that there was no 
question of fact in dispute, or that whatever the defendant had done to 
his windows, the overlooking complained of l?y the plaintiff was not 
such an overlooking as was contemplated by the law. 

It is contended before us by the appellant's counsel 'that the defen- 
dant has so altered his windows as to command a larger view of 
*J)MntrfPs premises than he had before : and as the defendant at the 
^settlement of issue maintained that all he had done was to make his 
windows smaller, there seems to* be an issue of fact between the parties 
which would have to be decided upon evidence to be adduced before the 
Court, for which purpose a re-hearing would have to be ordered, unless 
4he -parties could agree before us upon a statement of 'the 'facts so as to 
"get a decision on the question of law. The respondent's counsel 
- Contends that, whatever the defendant has done to his windows, the 
appellant is not entitled to the relief he asks, as the overlooking com- 
♦piained of in this case is not such an overlooking as the law contem- 
plated. We took time to consider our judgment and have come to the 
conclusion that it will not be necessary to put the parties to the expense 
of a re-hearing of this action, as we are of opinion that the facts necessary 
to a decision of this case are admitted. The only overlooking com- 
plained of by the plaintiff is that from the windows and balcony of 
defendant's house through the windows of his house, and if such an 
overlooking is not prohibited by the law, then it matters not whether 
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the windows are new, or old, or large, or small : and we are of opinion. S)fi?JL 
that the contention of the respondent's counsel is correct, and that ^ TI ^ ^** 

what the plaintiff complains of in this case is not such an overlooking TEJft 
as the law prohibits. e ^S 

The law dealing with this subject is contained in a chapter of the B^ip^^JQ^ 
Mejell6 which commences at Section 1,198. The first section to which qb^r^wt 
we must direct our attention is Section 1,199 which defines what is A$$9;$p, 
meant by a " great nuisance or injury" ( u i/7rcpoy«coc €\ci€??"). This is " * 
defined to be u everything that causes damage to the house or causes it 
to fall or prevents the original use," i.e. habitation "which is the 
object the building has as its object." Then comes Section 1,202 the 
literal translation of the first clause of which from the Turkish runs 
a£ follows : 

" It is considered as a great nuisance that a place used by women 
such as the kitchen, the mouth of the well and the yard of a house 
should be seen." 

The other paragraphs of this section go on to direct in what crises and 
in what manner such a nuisance is to be abated. 

Now it is to be observed that, prima facie, a man is entitled to use Jus 
property in any way he pleases ; and he is further entitled to the free 
access of light and air to his property unless his rights are restricted 
by any law, or unless the owner of adjoining property lias acquired some 
easement recognized by the law, which interferes with the free exercise 
of these rights. 

Such a restriction on the natural right of a man to make use of his 
property in any way he pleases, is contained in the section of the 
Mejelle last above referred to, and we consider that in construing a 
law which is restrictive of the natural rights of individuals, a strict 
construction must be placed upon it, that is to say, we must construe 
it in such a way that the enjoyment of his property by the defendant 
shall be interfered with as little as possible. What then is the effect of 
Section 1,202 of the Mejelle ? In our opinion it is that the overlooking 
of the places described in that section, and places of a similar nature,, 
is prohibited. 

The class of places intended by this section to be protected from overr 
looking, seems to us to be that which the women must necessarily make 
use of iu order to carry ,©n their ordinary -household duties, and the 
protection of which from overlooking is a matter of difficulty. The 
mouth of the well and the yard are in most cases open to the air, and, in 
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SMITH, order to protect them from boin^ overlooked from an adjacent house, their 
Acting C. . owner m ight have to erect a w ill of great height, which would seriously 
TBMPLBR interfere with his enjoyment of his property. In like manner the kitchen 
°^* ' is an apartment whirh the women are continually passing into and from, 
Hassan and it is to protct them from l>eing seen ps they enter and come out of 
BicKZAD ^ afc a p ar t men t ? ^ na ^ ft i g gpeeiaiiy mentioned in the Mejelle. It is 
Obobghi clearly not every place that may be used by women, that is protected 
from overlooking ; for instance the garden is specially exempted from 
protection by Article 1,204. Every room of a house may be made use 
of by women, but it would l>e giving a very wide interpretation to the 
law to say, that for that reason the owner of an adjacent house should be 
compelled so to close his windows that the windows of the rooms of the 
former house should not be se« *n . In the present case it was simply alleged 
in the first instance, that the windows of the defendant's house looked 
into the rooms occupied by the women of the plaintiff's household, with- 
out any explanation of what these rooms were. Subsequently however, 
the plaintiff explains what it is that he complained of, viz. : that he was 
unable to open the windows of his house, as the inside of the room and 
the bed in which he sleeps would be commanded by the defendant's 
windows. 

It is to be observed that the Mejelle* does not mention specifically the 
living apartments of a house, and though we should consider that the 
doors of those apartments which are inhabited by women would be 
protected, it seems to us that a distinction may be drawn between the 
windows of dwelling rooms and the class of places mentioned in the 
Mejelte. Whilst it is difficult to protect the latter without executing 
works which might seriously interfere with the free circulation of light 
and air, the person whose windows are commanded by those of his 
neighbour, can always protect himself at a minimum of expense without 
throwing any burden on his neighbour's property, and without inter- 
fering with the circulation of light and air, by the erection of blinds or 
the placing of curtains. 

In construing this law we think it is our duty to see that the mischief 
complained of by the plaintiff comes clearly within the scope and intention 
of the law, and that the enjoyment of his property by the defendant is 
interfered with as little as possible. In such cases as the present 
where the overlooking complained of, is that from the windows of one 
house through the windows of another house, it is extremely easy for 
the plaintiff to protect himself, by fixing blinds or curtains to his own 
windows, so as, whilst not depriving himself to any undue extent of 
light and air, to screen himself and the inmates of the house from the 
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view of persons resident in the defendant's house. If when the plaintiff's , SMITH, 
own windows are closed the interior of his rooms are not visible from the & 

defendant's windows, which seems probable from his statement that if TEMPLER, 
he opens them they are so visible, we should question whether he would ^^ 

Hassan 
Ebickzade 



then have any right to complain of overlooking from the defendant's 
windows. Suppose the plaintiff chose to take out the windows al- 
together, leaving their apertures entirely open, would he then be in a 
position to make any complaint of overlooking from the defendant's 
house ? "We should say clearly not : for then the case would be ana- 
logous to that mentioned in Article 1,209, being something done by the 
plaintiff to his own property which occasioned the injury complained of. 

In the same way if he choses to leave his windows open and then 
allow his neighbours to obtain a view of the interior of his rooms, a 
nuisance which it is within his own power to obviate, we think he has 
no right to complain that those neighbours can see into his rooms, and 
to ask that they should be compelled to close up the windows. If this 
be the real nature of the plaintiff* 3 complaint we should have no doubt 
whatever about the case, but we take even a wider view yet of the law. 

We think it cannot have been the intention of the law that the 
owner of a house should have the right to force his opposite neighbour 
(whose house was built subsequently), so to close his windows as that 
the windows of the former house should be screened from view. So to 
hold would, in our opinion, be to stretch the law a ad to give it a very 
wide interpretation indeed. If that view of the meaning of the law be 
correct, it is an extraordinary circumstance that actions like the present 
have not arisen by the score, but after enquiry we have been unable to 
find that a case similar to the present has been previously decided. 

We have made what enquiries we can as to the interpretation of this 
part of the law, and the only light we have had thrown on the matter 
is that in certain commentaries on the Mejelle, in addition to the places 
specifically mentioned in the Mejelle, the verandah and the door of the 
living room are stated to be amongst the places which the law intends 
to protect from overlooking. So far as the commentary is of any value, 
it strengthens the view we have taken that the silence of the Mejelle 
as to overlooking through the windows of ; a house (and this overlooking 
would in the streets of a town be the most common form of overlooking), 
is intentional. 

We consider the intention of the law to be that that overlooking is to 
be prohibited which a man cannot avert except by incurring consider- 
able expense, and by executing such works upon his property, as might 
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SMITH, seriously interfere with his enjoyment of it, but that the overlooking 

CTI ^° * ' through the windows of the house, which a man can protect himself 

TBMPLER from without incurring any appreciable expense, and without throwing 

ctino . an y b ur cL eil upon his opposite neighbour's property, does not come within 

Has?an the scope of the law. To hold otherwise would be productive of con- 

bickzadk giderable public inconvenience, and would cas: a heavy burden on the 

Georghi owners of house property in towns, building houses facing other houses, 

. rghiro ^ necessitating the fixing of permanent screens in front of their 

windows which commanded the windows of the opposite and previously 

existing hou-e«, which would have to be permanently closed; for if such 

owners had a right at any time to open the screens they would have 

the right to keep them open, and then the occupants of the opposite 

houses would complain of overlooking. 

. Acting on the principles we have above enunciated, we think that 
what is complained of in this case is not a nuisance or injury which 
prevents the habitation of the house by the plaintiff, and that it does 
not constitute an overlooking within the meaning of Section 1,202 of 
the Mejelte. 

"We are therefore of opinion that the decision of the District Court 
was right and that this appeal must be dismissed with costs. 

When discussing the effect of this Law we have spoken only of 
windows, but the same reasoning as applies to the defendant's windows 
applies also to the balcony, which is not alleged to command any other 
view than that obtained from the windows. 

Appeal dismissed. 
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fSMITH, Acting C.J. and TEMPLER, Acting J.] 



HJ. LOIZO HJ. 8TASSI and others 



v. 



AHMET YEHIM and others 



Plaintiffs. 
Defendants March 



SMITH, 
Acting C.J. 

TEMPLBR 

Acting J. 

1890 



Watee Rights — Public Riveb— Wateb used fob Ibbigation— Rights 

op Joint Ownebs— Pabtition— Mejelle Abticles 1,238, 1,265, 1,248, 1,269 

1,121, 1,122, 1,114, 1,115, 1,175, 1176. 

The water of a 'public river as defined by Article 1,288 of the Mejelle' was con- 
ducted into a channel and thence to the lands of the village of Akadja. The water 
of this channel had been customarily divided between the Christian and Moslem 
inhabitants of tlie village in a certain and definite way. 

The plaintiffs, the Christian inhabitants of the village brought an action claim- 
ing that the water should now be divided in proportion to the extent of land held 
by them and the defendants, the Moslem inhabitants of the village. 

Held : That when the water of the river entered the channel it became the joint 
property of the Christian and Moslem inhabitants of the village of Akadja, or such 
of them as held lands ab antiguo irngated by the water of this channel : that the 
plaintiffs might be entitled to have a partition of the enjoyment of the right of user 
of the water, but that there was no sufficient evidence to show that a partition 
made in proportion to the extent of lands held by the Christian and Moslems 
respectively would be a fair and equitable division. 

Appeal from the District Court of Nicosia. 

The facts and arguments sufficiently appear from the judgment of 
the Supreme Court. 

Lascelles for the Appellants. 

Pascal Constantinides for the Respondents. 

Judgment : This is an appeal from a judgment of the District Court 
of Nicosia regulating the rights of the Christian and Moslem inhabi- 
tants of the village of Akadja, respectively, to the user of certain water 
for irrigation purposes. 

The facts of the case are very simple and may be stated in a very few 
words. Near the village of Meniko the water of the Akadja river or 
*• Maroulina " is conducted to the lands of the villages of Akadja and 
Meniko for irrigation purposes, the water being equally divided between 
the inhabitants of the two villages : that is to say the villagers of 
Meniko taking the water for four days and nights, and the villagers of 
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SMITH, Akadja taking it for four days and nights. It is not quite clear from 

acting . , ^ £j e f p roceec [i n g S whether there is one channel only or two separate 

TEMPLE R, ones. It is alleged before us that there are two channels, but it is not 

^^ material for the purposes of this case whether there are two channels or 

Hj. Loizo one. Amongsc themselves, the villagers of Akadja have ab antiquo 

and* othebs ^ided the water in the following manner, viz. : the Christians have 

v. taken it for three days and nights and the Moslems for one day and night. 

Ahmet 

Vehim Yao plainlLTs in the present action, the Christian inhabitants of the 

AND OTHEBS l L 

village of Aka lja, el u'ni that tlio water should be divided in proportion 

to the irrigated lauds held by them and the Moslems respectively, and 
that the lattur siiould be restrained from taking the full twenty-four 
hours of water they have been on the habit of doing. 

It was alleged on their behalf at the settlement of issue, that the 
Christians had acquired by purchase from the Moslems the greater part 
of the lands formerly held by them, that the right to this water was a 
right attached to the land and consequently passed to them with the 
lands they had purchased, and a previous case heard before in the 
District Court between some of the present plaintiffs and defendants 
was referred to as establishing this assertion. 

For the defendants it was contented that this water had ab antiquo 
been divided as above mentioned, and that this ancient division ought 
to be respected, and au Ham dated 1183, was referred to as establishing 
that the division had been made long anterior to that date. The deci- 
sion establishing the contention of the plaintiffs, that the right to use 
the water was a right attaching to the land, was not admitted, it being " 
practically denied that this right was attached to the land. It was also 
contended on behalf of the defendants that they had had an un- 
interrupted right to the use of this water for over ten years, and thus 
acquired a prescriptive right to the water. 

For the plaintiffs in reply, the right of prescription was denied, and 
it was contended that this water was river water, and that the right to 
use such water was a right by law attached to the land and not to any 
person, and that the wording of the Ham would strengthen the plaintiffs' 
contention in this respect. 

The following issues were thereupon fixed : 

1. Does the right of irrigation by this water belong to the land and 
and so pass with the land ? 

2. Plaintiffs to prove their allegation as to the amount of land 
watered by this water held by them and by the defendants. 
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3. What effect has the Ham of the defendants on this claim ? SMITH, 

Acting C.J. 

4. Does the right of prescription relied on by the defendants apply ^emplBIB 
to this case ? Acting J. 

With regard to these issues only one of them, viz. No. 2, seems to raise ** J - £°*g° 
any question of fact between the parties. And with regard to this, the and othbbs 
parties in the course of the case agreed to a statement of the amount of ahmkt 
lands irrigated by the water in dispute held respectively by the Christ- Vbhim 
ians and the Moslems. ASD QTHEBa 

It is to be observed that no question was raised at this time as to 
what the ab antiquo custom of dividing this water had been : nor does 
such a question appear to have been at any time raised during the 
course of the action in the District Court, though it is manifest from 
a perusal of the file of the proceedings that the defendants were 
maintaining that the water had always been divided simply between 
Turks and Christians without any reference to the quantity of land 
they respectively held. In arguing the case for the plaintiffs on appeal 
however, Mr. Pascal alleged that from time immemorial the water had 
been divided between Christians and Turks in proportion to the land 
they held, and that until about three years ago, whenever a Christian 
acquired irrigated land from a Moslem by purchase, he acquired also 
the right to water formerly used by the Moslem vendor, and that it is 

only since the last three years that the Moslems have been insisting on 

taking a full twenty-four hours of water. 

No such contention was made in the District Court, nor was there 
any evidence put before the Court, to show that the water had ab 
antiquo been divided on this principle. On the contrary, the plaintiffs 
did not allege auy ancient custom of division at all, but appear to have 
relied on their allegation that this water is river water, and that the right 
to make use of such water is a right attached by law to the land, and 
not a personal right. If the ab antiquo custom of dividing this water 
be as stated by Mr. Pascal, it is a very remarkable circumstance that it 
was not mentioned at the hearing before the District Court, where the 
defendants were maintaining that the water had always been divided 
simply between Moslems and Christians, without regard to the quantity 
of land they held. Mr. Pascal's contention with regard to the custom, 
appears to us to be unsubstantiated by any evidence. 

At the hearing of the action a considerable argument took place as to 
what the nature of the property of the inhabitants of Akadja in this 
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SMITH, water was, the plaintiffs maintaining as above stated that the water was 
CTIS £ * river water, and the right to use it for irrigation purposes was attached 

TEMPLER, to the lands irrigated by it, and the defendants maintaining that, when 
°T^? ' once the water entered the channel, which was the common property of 

Hj. Loizo the inhabitants of Akadja, it became their absolute property, and, as 
and others ^ e ^ am produced by them showed, had ab antiquo been divided in a 

«. specific manner and that that division should continue. 

Ahmet 

JTbhim Two witnesses were called on each side. The evidence of the plaintiffs* 

witnesses was to the effect that within the last forty years the Christians 
had purchased from the Moslems over 400 donums of land, whilst only 
about 5 or 6 donums had been acquired by Moslems from Christians. 
Owing perhaps to the view the defendants took of their legal position 
there was but little cross examination on this point ; nor was the 
evidence material to the case in the view taken by the Court, that the 
water runs with the land, If the water runs with the land it matters 
not how or when the land was brought or sold, but it would be 
sufficient to ascertain what land was entitled to be irrigated from this 
water, and what amount of water was entitled to be taken for its 
irrigation. 

The evidence of the defendants' witnesses was largely directed to the 
mode in which the Moslems divided their twenty-four hours of water 
inter se, and therefore does not appear to be very material, except as 
tending to elucidate the view taken by them of their property in this 
water. 

One of them, Ahmet Kiamil, however, gives evidence of some im- 
portance as to what the customary division of the water has been. He 
states that lands have been purchased by Moslems from the Christians, 
and by the Christians from the Moslems, and that on such purchases 
the lands have not continued to be irrigated with the water which the 
vendor had been entitled to make use of, but have been irrigated with 
the water to a share which the vendee was entitled. For example, if 
a Christian had purchased land from a Moslem that land would, after the 
purchase, be irrigated within the three days and nights during which 
the Christians have the use of the water, and not continue to be watered 
during the one day and night during which its Moslem owner used to 
irrigate ; in other words, that the right to the water has not been con- 
sidered to be attached to the land. With the exception of this evidence 
and of the Ilam put in by the defendants, there does not appear to us 
to have been any evidence bearing on the questions at issue in this case. 

The District Court considered that the Ham in no way carried out 
the defendants' contentions and decided that " the water runs with the 
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land " and that " the plaintiffs are entitled to the relief sought in this SMITH, 
action," and on a statement being put in and agreed to by both parties to AcTI ^ G • J- 
the action, showing the amount of irrigated lands held at the present time TEMPLEB, 
by the Turks and Christians respectively, the Court drew up a judg- °™® * 
ment ordering a division of the water between the Turks and the Hj. L0130 

TTt Rtaast 

Christians in proportion to the quantities of land held by them res- AND * qthbbs 
pectively, the Christians being declared to be entitled to eighty hours v. 

out of the ninety-six and the Turks to the remaining sixteen. No deci- vehim 
sion appear to have been given on the issue as to prescription. No and others 
mention was made of this defence at the hearing, nor indeed does it ~~~ 
appear to have been mentioned after the settlement of issue. 

Against this decision the defendants appealed. It was contended 
again on their behalf that the ab antiquo custom of dividing this water, 
as established by the Ham, should be respected, whilst for the res- 
pondents iv was mii'itainei that this wa3 river wutjr, and that the 
right to make use of it for irrigation purposes was a right attached to 
the lands irrigated by it, that the ancient custom was, for the water to 
be divided between Christians and Turks in proportion to the amount 
of irrigated land held by each respectively, and that the Ham of the 
defendants bears out the plaintiffs' contentions as to the right to the 
use of the water being a right attached to the land. 

As considerable misapprehension seems to have prevailed, both at the 
hearing in the District Court and certainly on the parts of the res- 
pondents to the appeal in the Supreme Court, as to the effect of this 
Dam, we will in the first place deal with it and consider what is its 
-effect. 

It is clear from a perusal of the note of the President of the District 
Court, that the Court considered that this Ham made a division of the 
water between the Turks and Christiams. 

The note runs : " The Ham is read. It in no way carries out the 
contention of the defendants.'' 

" The Moslems are ordered to have one day and night for watering 
their land by turns. For doing nothing else. For watering their land 
if they have any." 

" A perfectly good division at the time it was made, and if the land 
when it changed hands took also its right to water there could have 
been no need for this action, but as this did not happen there is the 
same necessity for a new division now as there was then. The Ham 
would be binding if the conditions were constant, but the conditions 
have varied, so that the Ham is not binding." 
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SMITH, We have had a careful translation of the Ham made, and it seems to 

£ us that its effect has been entirely misunderstood by the Court below. 

TBMPLER, The Ham is a judgment of the Sheri Court in an action in which 

^_ ' certain Christians of the village of Akadja were the plaintiffs, and 

Hj. Loizo certain Turks of the same village were the defendants. 
Hj. Stassi 
and othei3 The Ham sets forth that the plaintiffs alleged that water flowing 

AHji BT from the siphon of the Korkossa mill, situated above Meniko, belongs 

Vbhim to that village for four days and nights, and to the village of Akadja for 

for hour days and nights, that ab antiquo the Christians of Akadja take 

this water for three days and nights to water their lands by turns, and 

that the Turks take the water for one day and night to water their 

lands by turns, that the plaintiffs complained that the defendants not 

being satisfied with their quantity of water, had cut the plaintiffs supply 

of water and watered their own lands and so injured the plaintiff*, and 

asked that the defendants should be restrained. 

The Ham continues. " The defendants admitted that the Christians 
had the right to take the water for three days and nights out of four, 
and this being established, the Sheri Court ordered the defendants not 
to interfere in future with the water of the plain tiff s." 

It is not contested that this Ham relates to the water now in dispute, 
and it is abundantly clear that this Ham did not make, as the District 
Court considered, any new division of the water between the Turks 
and Christians. The Christians were, at that date, 1183, setting up 
an ab antiquo custom of dividing the water, alleging that the Turks 
were infringing that custom and asking that they should be restrained ; 
and on the admission of the Turks that the Christians were entitled 
to three days and nights of the water, the Court ordered that the Turks 
should not interfere with the rights of the Christians to this water. 

The note of the President of the District Court says that this was a 
perfectly good division at the time it was made, and that the Ham 
would be binding if the conditions were constant, but the conditions 
have varied, so the Ham is not binding. 

There is nothing in the Ham which shows that this ab antiquo 
division of the water was male in proportion to the lands held by 
Turks and Christians respectively. There was no evidence whatever 
before the District Court to show what the proportion of land held by 
Turks and Christians, respectively, at the date of that Ham was, nor 
was there any evidence whatever that that proportion is different at 
the present day to what it then was. The total quantity of land 
irrigated by this water in 1183, may have been very much less than 
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it is now ; lands may have been broken up and irrigated by this water SMITH, 

by one party or the other, and purchases and sales taken place between C \ 

them ; but as, owing to the nature of the case, it is impossible to dis- TEMPLBB, 

cover what amount of lands were irrigated by Christians and Turks c ^ ® ' 

respectively, in 1183, it seems to us that the Court below were not Hj. Loizp 

justified in finding that the " conditions have varied " and " that there- AJS £ t4bbs 

fore the Ham is not binding." t\ 

Ahm$t 
Vkhim 
So far as the Ham is concerned, it appears to us to bear out exactly and others 

the contentions of the defendants that the ab antiquo division of this """"* 

water has been, for the Christians to take three days and nights and 

for the Turks to take one day and night. As far as the evidence before 

the Court goes, there does not appear to be any more need now than 

there was in 1183, to upset the ab antiquo division of this water. 

We come now to the finding of the District Court that " this water 
runs with the land." With regard to this, we may mention that we 
have obtained the file of proceedings in the former case between some 
of the parties to this action, which the plaintiffs in the present case 
said established the right they now contend for. It appears that at 
the hearing of that case the advocate for the then defendants, said he 
would admit that the right to use this water was attached to the land, 
and that thereupon the action was dropped in order that the present 
action, joining all the Turkish land-owners having lands irrigated by 
the water, might be brought. No judgment was given in the action 
and, of course, the proceedings that took place are not in any way 
decisive of the matter, and it is not perhaps material that we should 
mention the case at all, except that it was referred to in the course of 
the proceedings in the District Court as an authority for the proposi- 
tion that " this water runs with the land." 

The District Court having decided that this water runs with the 
land, held that the plaintiffs are entitled to the relief sought by them 
in this action, that is to say, that this water shall be divided between 
the Turks and Christians in proportion to the amount of irrigated land 
held: by them respectively. 

It seems to us that even if the proposition that the right to use this 
water is a right attaching to the land irrigated by it, be well founded, 
it does not by any means follow that the water should be divided, 
as directed by the judgment, in proportion to the amount of land res- 
pectively held by Turks and Christians. 
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SMITH, What is the meaning of the finding that "this water runs with the 

T & ■ ' land ? " It must mean that the owners of lands irrigated by this water, 
TEMPLE E, have, by virtue of their ownership, the right to use this water, or some 
c ™^ * portion of it, for irrigation purposes. Strictly speaking, only those 
Hj. Loizo lands which were irrigated at the time of the making of this channel, 
and othbbs w 011 ^ have the right, unless similar rights have been acquired sub- 
v. sequently by the owners of other land in some way or other. It is of 

Vbhim course absolutely impossible, considering the antiquity of this channel, 
and othebs to obtain evidence of the lands that were originally irrigated by this 
' m water, and, until the contrary be shown, it will be necessary to assume 
that the lands irrigated to-day have always been so irrigated. But 
there is no evidence whatever that by virtue of his ownership, any 
owner of such irrigated lands at Akadja has become entitled to any 
particular quantity of water, as, for instance, so many hours of water ? 
nor any evidence that the plaintiffs or any of them are in possession of 
any lands to which any such rights are attached. The only thing that 
can be said is, that, that by virtue of their ownership of lands irrigated 
by the water of this channel, the plaintiffs are entitled to take water 
for the irrigation of such lands, but there is nothing to show that the 
plaintiffs are entitled to take this water during the twenty-four hours 
during which the defendants have customarily had the enjoyment of 
the water, any more than there is anything to show that the defen- 
dants by virtue of their ownership are entitled to take the water during 
the seventy- two hours during which the plaintiffs have customarily 
enjoyed the water. In the absence of evidence that the owner of any 
particular piece of land is entitled to take any particular quantity of 
water for the irrigation of that piece of land, the only right the owners 
of lands entitled to take water for irrigation purposes from this channel, 
possess, is to take some indefinite quantity of water for irrigation pur- 
poses ; and there was no evidence whatever before the District Court 
to show that any land possessed by any one of the plaintiffs, which has 
ab antiquo been irrigated from this channel, cannot now be irrigated 
from it. 

To hold that, because the right to use this water is a right attached 
to the land, therefore this water should be divided in proportion to the 
amount of land now held by Turks and Christians respectively, might 
operate to deprive the owner of land of some portion of the irrigation 
rights that had always been attached to the land he holds. It is pos- 
sible, as was pointed out by the appellants' counsel, that, if the Turks 
are only to have sixteen hours of water instead of twenty-four, the 
owner of lands situate at some distance from the channel, may not be 
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able to irrigate his fields at all, or may be able to do so only par- SMITH, 

tially ; that is to say, if the right attached to the land, some portion of & ' * 

that right may be abrogated. TBMPLBR, 

8 J & Acting J. 

There is no evidence to show whether such a result would follow or Hj. Loizo 

not, but it is a perfectly possible result of a division carried out as ^£ otmbs 

directed by the judgment of the District Court. •. 

Ahmbt 

It does not appear to us therefore that the finding of the District AirD othebs 

Court, that the water runs with the land justifies the judgment that has 

been given, and we proceed to consider first what the nature of the 
property is in this water ; and secondly what are the respective rights of 
the parties with regard to it as regulated by the Mejelle. First, what 
is the nature of the property the parties have in this water ? 

"We have already stated what the facts with regard to this water are. 
It is admitted that this water is water diverted from the Akadja river 
into the channel leading it to the lands of the village of Akadja. This 
channel appears to be of considerable antiquity, and it is not possible 
to obtain any evidence as to the persons by whom it was made. As, 
however, it is admitted that the water flowing in it is, the joint property 
of the inhabitants of Akadja, or such of them as have lands ab antiquo 
irrigated from it, we must assume that the channel is the property of 
the persons who have the right to take the water. 

We further assume that the Akadja river, from which this water is taken, 
is a public river as defined by Section 1,238 of the Mejelle\ "Public 
rivers are defined to be those that are not the property of any indivi- 
duals, i.e., that do not flow in channels which are the private property 
(mulk) of a body of individuals." There was no evidence with regard 
to this river bed before the Court, but it is not alleged that the river 
is the private property of any individual, and we think we are entitled to 
assume that the river is a public river. By Article 1,265 every person 
is entitled to make use of the water of a public river to irrigate his 
lands, and may make channels for that purpose on condition that he 
causes no injury to other persons ; but when once he has constructed 
his channel and the river water enters it, he seems to us to have 
reduced that water into his own possession and to have so become the 
owner of it. Article 1,248 defines the methods in which property in 
things can be acquired, and the third of these methods is defined to be 
" the taking possession of a thing that is the property of nobody." 
When this water enters the channel the property of the Akadja people 
(we can omit all mention of the interest of the Meniko people, if they 
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SMITH, have any interest in this particular channel, as their rights are not in 
A " dispute to-day) it appears to us that the water becomes the property 
TEMPLE B, of the inhabitants of Akadja jointly, or of such of them as have lands 
;_;_ * which ab antiquo have been irrigated by the water of the channel. Mr. 
Hj. Loizo Pascal, for the respondents, contended that this being originally the 
AKD othbbs water °f a river, the fact that it was conducted from the river into 
v. this channel made no difference, and the same rights could be exercised 

YebIm over ** as tnou g a it were still in the river bed. If this contention were 
and othebs correct, then any one who has lands that are irrigable from this 
~~~~ channel, could make use of the water to irrigate his lands whether he 
were an inhabitant of Meniko or Akadja or not, but it is admitted on 
both sides that the sole right to use this water is vested in the inhabi- 
tants of these two villages. 

It appears then to us that this water is the joint property of the 
Moslem and Christian inhabitants or such of them as have lands that 
have ab antiquo been irrigated by the water of this channel. We say 
such of them as have lands that have ab antiquo been irrigated by the 
water from this channel, because it appears to us that the law regards 
this as a right not attaching to an individual simply, but attached to 
him in virtue of his ownership of lands that have been irrigated by this 
channel. 

Article 1,269 of the Mejelle seems to show that this is the correct 
view of the law. 

The literal translation of Article 1,269 from the Turkish text runs 
as follows : <k A person who has a share in a water-course held in 
partnership cannot open from it a river, that is to say, a channel or 
ditch, without the consent of the others (i.e., other partners). He cannot 
change his ab antiquo turn of taking the water. He cannot utilize his 
turn for irrigating other land he may possess, not having a right to be 
irrigated from that river" etc. There appears to be an error both in 
the Greek and French translations of this last passage, both of which 
run "he cannot transfer his right to the owner of land not having the 
right to irrigate from this channel." The Turkish text is, however, 
quite clear, and states specifically that one of . the co-owners cannot 
make use of the water to water any other land of his own which has not 
the right to be irrigated. This seems to us to show clearly that the law 
considers this right to be one that is not personal to the individual, 
but one that is enjoyed only in respect of the ownership of certain 
land, because if this is a merely personal right attaching to th9 indivi- 
dual, it seems to us that it could not in the least matter how he 
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utilized his turns, but that he might irrigate any land he chose with it, SMETH, 
but the law says distinctly that he cannot use the water for any other ACTja*e»*jtf. 
land but that having the right to be irrigated. But, as we have stated TE^PI^ja, 
above, it does not seem to us to follow, that on that account alone, the ^JJ^ * 
water should now be divided in proportion to the amount of land held Bj. I/oizo 
by Turks and Christians respectively. We have already stated our ^^ 'oraaws 
reasons for coming to that conclusion, and need not recapitulate them * 

AHUI 
AHDOTHHB8 



nere. ?j»Oi 



As the fact that these rights are enjoyed by plaintiffs and defendants 
by virtue of their ownership of the lands irrigated by the water of this 
channel, does not appear of itself to give the plaintiffs the right to have 
this water divided in proportion to the amount of lands held by them 
and the defendants respectively, have they the right to have such a 
division made on any grounds ? This leads us to the second question 
we have to consider, viz. : what are the respective rights of the parties 
^as regulated by the Mejelle with respect to such property as this ? We 
have stated our view that this water when it enters this channel be- 
comes the joint property of the plaintiffs and the defendants. What 
then are the rights of the co-owners of such a property as this? 
Amongst these rights is that of having the common property par- 
titioned or divided. Different kinds of partition are provided for in 
the chapter of the Mejelle' dealing wilh this subject ; the partition may 
be voluntary (Section 1121), or made by the Court on the demand of 
one of the co-owners (Section 1,122), it may be an absolute partition 
when the nature of the common property (Section 1,114), admits of it 
of which kind of partition, there are two classes (Section 1,115), or it 
may be a partition only of the enjoyment of the common property 
(Sections 1,175, 1176). 

It does not appear to us that this water is susceptible of either kind 
of absolute partition defined by Section 1,115 of the Mejelle, it is im- 
possible to divide it by any measure of capacity or weight, and we are 
therefore of opinion that, according to the law, only the enjoyment of 
this water is susceptible of division. 

This being the case, are the plaintiffs entitled to the division they 
claim, and which has been awarded them by the judgment of the 
District Court? We have already stated that this judgment does not 
appear to us to be warranted by the finding, that the right to use the 
water for irrigation purposes is not a strictly personal right, but is only 
enjoyed by virtue of the ownership of the land irrigated by it, and no 
evidence whatever was adduced before the Court to show that such 
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SMITH, a partition as was directed would be a fair partition of the enjoyment 

& "' of this water. The nature of the locality where the lands to be 

ITEMPLER, irrigated are situated, and the distance of such lands from the channel, 

^^ ' are all matters that would have to be taken into account in makings 

Hj. Loizo any division of this water. On none of these points was there any 

and others evidence before the Court, and though the partition ordered by the 

v. judgment seems at first sight to be fair and reasonable, it is easy to see 

Vbhim * na * ^ mav wor k * ae hardship pointed out by the appellants' counsel at 

Aim othbbs the hearing ofthe appeal. 

There has been in this cas3 a voluntary partition, made between the 
plaintiffs and defendants, which appears to have subsisted without 
dispute for a large number ef years, and we think that an arrangement 
which has apparently worked so well for such a time is one that should 
not be lightly interfered with. 

A voluntary partition may no doubt be set aside (Section 1,188), 
but we cannot in this case upon the evidence before us decide that any 
other partition of the enjoyment of this water should be made. It 
would be an extremely difficult matter for a Court to make a partition in 
such a case as the present, which would do justice to the rights of all 
parties concerned, End it appears to us that if such a partition could be 
made, to do full justice to all persons entitled to use this water, it 
could only be made after a careful local investigation. As we have 
already pointed out, there is in this case no evidence that any of the 
plaintiffs, as owners of lands ab antiquo irrigated from this channel, 
are unable from any cause to exercise their rights of watering their 
lands from this channel, and we see no reason to interfere with the 
voluntary partition that the parties or their ancestors have made of the 
enjoyment of this water. If the plaintiffs are entitled to claim a 
judicial partition of the enjoyment of this water, they must put evidence 
before this Court, upon which the Court can decide what would be a 
fair partition of the enjoyment of this water. 

This they have not done, and it seems to us to be quite impossible 
for the Court, upon the evidence before it, to make any such partition. 
There are one or two matters we wish to mention though they are not 
necessary to our decision. 

If the view we have taken of the law applicable to this case be 
correct, there is nothing to prevent the plaintiffs from asking on a 
future occasion for a judicial division of the enjoyment of this water. 
Because they have not established in the present case that they are 
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entitled to a division of the enjoyment of this water in proportion to SMITH, 
the amount of lands held by them and the defendants respectively, • A - CTI2 ^ C#J# 
they would not, in our opinion, be debarred from asking for a partition TEMPLEB, 
on some future occasion. Even if the Ham of the Sheri Court could AcriNa J * 
be considered as a judicial partition of the enjoyment of this water, Hj. Loizo 
which it does not appear to be, as no partition was asked for by the ^J Q^^g 
plaintiffs in that action, we are inclined to think that the judicial v. 

division of the enjoyment of a common property, such as that in dispute vehim 
in the present action, might be set aside if the altered circumstances and others 
of a case, showed that it had become inequitable or inapplicable. 

One other point in connection with this very difficult case we 
desire to mention for the consideration of the parties, though not neces- 
sary for the purpose of Our decision. We think it may be questionable 
how far the provisions of the law contained in the Mejelle are now 
acted upon in regard to such rights as those at issue in this case. 

It appears to us that there may possibly be a question as to whether 
the provisions of the law may not have fallen into desuetude, and whether 
l*cal customs of dealing with water used for irrigation purposes, may 
not to a certain extent have abrogated the law. It is our impression 
that the partition of running water for irrigation purposes is frequently 
treated as though it were an absolute division of the water itself, and 
not of the enjoyment of the water ; and the water treated as the 
absolute property of the individual or individuals entitled to the enjoy- 
ment of it, or that the voluntary partition of the enjoyment of the 
water is treated as an absolute division, even in the absence of a 
judicial partition, so as to vest in "the parties to the partition absolute 
and separate rights to the enjoyment of the water, which cannot after- 
wards be set aside. If that be a correct view of the local custom, it 
would appear that there has been a partition of this water between the 
Christian and Moslem inhabitants of Akadja, or such of them as have 
lands irrigated by this water, and that the water so divided between 
them is the absolute property of such Christians and Moslems res- 
pectively. Mr. Pascal says that if this be the case, then this water 
is mulk, that it should be registered, and a kochan given for it. The 
water so divided may become mulk, but it does not follow that it need 
be registered. It is not every kind of mulk property that requires 
registration, and after enquiry we have been unable to find any law or 
regulation which requires the registration of water rights. It is true 
that water rights are registered in the books of the Land Registry 
Office, but apparently there is no authority requiring the Land Registry 
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^IBl!fi,S Officials to register these rights, or the persons possessing them to 
* " rt W*'°J* have them registered. 

Acting J It is difficult to see, indeed, how in the present case these rights 
Hj^jOizo cou ^ < ^ k® registered, assuming that this water, and not the enjoyment of 
E*f StAssi it, is to be treated as though it were absolutely divided between the 
a&d others Qjy^g^ia^ an( j Moslem owners respectively. No individual whether 
Arirar Christian or Moslem has any definite share in the water ; his share in 
akd ^othebs the water may be augmented or diminished day by day, according as 
— — the number of proprietors of irrigated land is increased or lessened, 
and thus no individual has any share of water of which he can dispose. 
These however are points not necessary to be discussed for the pur- 
poses of this judgment. We have no evidence before us as to what the 
local custom of dealing with these water rights is, and we do not give 
any decision as to whether the law contained in the Mejell^ has been 
to any extent abrogated or altered by such custom. 

It is only necessary for us to decide to-day that the plaintiffs have 
not established their right to have suoh a division made of the enjoy- 
ment of this water as they claim in their writ of summons, and there- 
fore this appeal is allowed and the plaintiffs' claim dismissed with 
costs. 

Appeal allowed. 
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[BOVILL, O.J. AND SMITH J.] 
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April 21. 



Special Cash besebved befobe conviction— C.C.J.0. 1882, Secs, 139 & 140. 

A special case was reserved by a District Court for the opinion of the Supreme 
Court en an objection taken to the information before tlie witnesses for the prosecu* 
Hon were called. 

Held : That under the provisions of the Cyprus Courts of Justice Order, 1882, 
Sec, 139, a question reserved by a District Court can only be submitted for the 
opinion of the Supreme Court in eases where the trial has resulted in a conviction. 

Case reserved for the opinion of the Supreme Court by the 
District Court of Kyrenia. 

The Queen's Advocate filed an information against the defendant, 
charging him with selling intoxicating liquor without a license, contrary 
to the provisions of Section 12 of the Licensing Law, 1889. The de- 
fendant pleaded not guilty. An objection was then raised on behalf of 
the defendant, that the information was irregular, inasmuch as under 
Section 46 of the Customs and Excise Regulations Ordinance, 1879, the 
information should have been in the name of the Chief Collector of 
Customs. 

The District Court thereupon adjourned the trial, and stated the fol- 
lowing question for the opinion of the Supreme Court: "Is it obligatory 
that an excise penalty under Section 12 of Ordinance X. of 1889 should 
be prosecuted for in the name of the Chief Collector of Customs under 
Section 46 of Ordinance XXIV. of 1879 ?" 

Pascal ConBtantinideSy for the Defendant : The question is, whether 
Section 117 of the Cyprus Courts of Justice Order has altered the effect 
of 'Section 46 of the Ordinance of 1879 ? 

Law (acting Queen's Advocate) : The District Court was premature 
in stating this case, and should have proceeded with the case, and if the 
defendant was convicted then a case could have been stated. 

[The Court intimated that they were inclined to think that the per- 
missive words in Section 46 of the Ordinance of 1879, were not obliga- 
tory and would not deprive the Crown of the right to prosecute in the 
name of any of its officers, other than the Chief Collector of Customs. 
The Cyprus Courts of Justice Order, 1882, requires all informations to 
be filed by the Queen's Advocate], 
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BOVILL, C.J. Judgment ; This case comes before us on a question reserved by the 

SMITH J. District Court of Kyrenia. The accused, as appears from the record of 

—v— the proceedings before us, was committed for trial, and was in due course 

J ' brought before the District Court for trial. He pleaded not guilty, and 

Eugenia thereupon his advocate took an objection to the validity of the prosecu- 

tion, on which the Court reserved the question of law, on which the 

April 25 matter comes to our notice. 

Mr. Law objects to the jurisdiction of this Court, on the ground that 
the accused has not yet been convicted, and he argues that although it 
may be thought from a perusal of Sections 138 and 139 of The Cyprus 
Courts of Justice Order, that a question of law may be raised at any 
stage of the proceedings, a perusal of Sections 140 and 141 render it 
clear that an Assize Court or a District Court, though it may make 
special entries or reserve questions of law, must nevertheless proceed to 
a finding as to the guilt or innocence of the accused, and cannot call on 
the Supreme Court for a decision on a question of law until the accused 
is convicted. 

Section 140 does not provide for the consideration of any question of 
law by the Supreme Court except on an appeal by a person who has 
been convicted, or on a question being reserved by a Court by which a 
person is convicted, and the same Section, which lays down what powers 
the Supreme Court has, after considering and determining the question of 
law, does not contemplate any case where the accused has not been 
convicted. 

This argument seems to us to be correct. No provision is made for 
the powers of the Supreme Court in any case other than those we have 
specified ; and as the law gives no right to the prosecutor to appeal, it 
becomes a useless formality to forward questions of law to the Supreme 
Court in cases where the District or Assize Court consider that they 
should find a verdict of not guilty. It is only in the case where the 
accused is found guilty that the necessity for the interposition of the 
Supreme Court arises. This is a new aspect of the law to us, and pro- 
bably the same view has never occurred or been suggested to the 
Judges of the District Court. 

We are, however, of opinion that Mr. Law's view of the law is right, 
and that what is intended is, that a person brought to trial shall plead 
and be tried ; questions of law may be reserved as they arise, and if the 
accused is convicted they can be stated for the decision of the Supreme 
Court — if the accused is not convicted they become unnecessary to be 
considered. That this is the correct meaning of The Cyprus Courts of 
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Justice Order is much strengthened by a consideration of the other BOVILL, C. J, 
clauses regulating the procedure. The accused, by Section 122, may gMjrpjj 
plead guilty or not guilty, or by Section 153 he may plead (a) that he 
is brought before the wrong Court, or (b) that he has been previously 
tried, or (c) that he has received a pardon for the same offence. 
Subject to anything that may arise on any of these last three pleas, the 
trial is, by Section 123, directed to proceed, the case against the accused 
being opened and evidence given in support of it. When the case for 
the prosecution is closed, the accused has every opportunity of making 
his defence, and all that he has to put forward by way of defence, 
whether on legal grounds or on the facts, unless it be competent for 
him to put it forward by way of plea under either Section 122 or Sec- 
tion 153, should be brought forward by way of defence at the close of 
the case for the prosecution. Had the trial of the accused in this 
instance been conducted on these lines, the objection which was taken 
by the advocate for the accused would have been taken by way of 
defence, and the whole case would then have been before the Court, so 
that they could have then and there disposed of it by proceeding to 
acquit or convict the accused, in the latter case stating the question of 
law on which Mr. Shakalli relies. 

Under these circumstances we do not think that the question of law 
on which our opinion is desired is properly before us, and we must 
therefore abstain from any formal decision on the question of law sub- 
mitted to us, but we do not think there is any harm in our adverting to 
the fact that we have expressed our views on that question in Court, and 
what has there been stated by us, may perhaps obviate the necessity of 
any further proceedings for the defiuite settlement of that question. If, 
however, a formal decision on the subject is required, it must be 
obtained on a question of law, formally stated, after conviction, should 
the accused in this case be finally convicted. 

Case remitted to the District Court. 



Digitized by 



Google 



108 
BOVUiL.OHT. [BOVILL, C.J. and SMITH, J.] 

S1 ^o' J ' POLYXENI J. MICHAILIDES, PUinixff. 

Jun*2$ HARRY THOMPSON, * Defendant. 

Privilege of .Government as a creditor— Claim op priority por taxes 

due on forced 8ale of immoveables— art. sb of lakd code — 

Begulations of 14 Djemazuel Achir 1277, Cap. VI., Art. 5. 

Where upon a forced sale of immoveable property the judgment debtor owe* 
various sums for different taxes to the Government, and the purchase money upon 
such a sale incidentally comes into the hands of an Officer of Government charged 
with the collection of taxes : 

Held: That such Officer of Government is only entitled to retain out of the 
purchase money such a sum as will suffice to pay the taxes known as verghi Mrnat 
and verghi irad due on the properties sold. 

Appeal from the District Court of Papho. 

The facts and arguments sufficiently appear from the judgment. 

Colly er, Q. A. y for Appellant. 

Pascal Constantinides, for Respondent. 

Judgment : In this action the defendant appeals from the judgment 
of the District Court of Papho, which has practically decided that on 
transfers of immoveable property, the officials of the Land Registry 
Office have no right to require payment of taxes of any description, or 
tithes, due to the Government from the vendor or transferor. The 
action is in form an action against Harry Thompson personally. Harry 
Thompson, who is the Commissioner of Papho, and the head of the 
Land Registry Office in that District, consenting to appear and defend 
the action personally in order to obtain a judicial decision on the ques- 
tion at issue. 

The facts of the case are as follows : 

Plaintiff having obtained judgments on money claims against certain 
persons, subsequently obtained orders from the Court for the sale of 
certain immoveable properties belonging to the judgment debtors. The 
properties were put up for sale, according to the established practice 
in such cases by the officials of the Land Registry Office, and sold. 
The monies realised on the sales were paid to, or came under the 
control of, the Land Registry Office, and after payment of the costs of 
sale, were applied in the first place in satisfaction of verghi, tithes, bedel 
askerieh and locust tax due by the debtors to the public treasury. 
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The* plaintiff objects to this, and contends that the money realised by : BO\?ILt,'CUF, 
"tile sale ought to be applied primarily in payment of the debt due to r gjjttfg j 
lier, and that the Government have no right to retain any part of that -***-*-~ 
money until her claim is satisfied. ' . iM^g^. 

■ »ES 

The defendant, on the other hand, contends, that as transfers of land v 

<5an be made only by permission of the Government, the Government > Tmitfi*o N 
have a right to withold that permission until any conditions they think -*=* — 
well to impose are complied with ; that it has been the invariable practice 
of the officials of the Land Registry Office in similar cases to retain so 
much of the sale monies as will satisfy the sums due to the Govern- 
ment for taxes, tithes, &c, from the person whose land is sold, and 
that he has therefore acted only in the proper discharge of his cLiity 
-and is under no liability to the plaintiff. 

The District Court has held that the plaintiff's contention is correct, 
And has given judgment against the defendant for the full amount 
claimed. 

The Ottoman Law on this subject appears to us to be very obscure 
and somewhat meagre. 

We do, however, find indications that the Ottoman Government as- 
serted their right to insist upon the taxes on land being paid before the 
possessor of it transferred it. In the Regulations of 14 Djemazuel Achir, 
1277 (Greek translation of Destour, p. 707), which provide for a 
general registration of population and property (see Cap. VI Article 3), 
judges are directed not to permit transfers of land, unless the person 
wishing to transfer, produces a receipt for the taxes, and in an Emir- 
name recorded at the Land Registry Office, it is stated that by an 
Imperial Irade, it has been directed that transfers of property are not 
to be made unless the verghis due are paid. 

It would have been more satisfactory if we could have seen the 
Irade which is referred to, but we feel that we must regard the Emir- 
name as an authentative statement of that Irade, and a direction to the 
Officers of Land Registry to comply with its provisions. 

It is evident that the officials to whom it was addressed would bounder 
the necessity of acting in conformity with the directions it contains, 
And it is equally evident that any individual who objected to the action 
of these officials would have no redress, indeed we consider that in a 
. country, the Government of which is constituted as the Ottoman 
Government is, such a ministerial order, as this Eaiirname must be 
taken to have the force of law. 
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BOVILL, C.J. Though the provisions we there find are somewhat vague for dis- 

SMITH J, P° sm £ °f a question of such immediate importance to individuals, 

;"7~ we are of opinion that they do nevertheless establish the fact that 

Miohail- tne Ottoman Government asserted and exercised the right to .insist upon 

11)18 taxes being paid before any transfer or alienation of land, in respect 

Harry of the possession of which such taxes had become payable, was allowed. 

Th omps on ^y e j uot k now f anv provision which establishes or declares the 

right of Government to demand from a vendor of land any other debt 

due by him to the State, before he is allowed to effect his transfer. 

It appear to us whilst it is reasonable and convenient, and to the 
interest of the community at large, that the State should assert the right 
to insist on taxes due to them in respect of the tenure of land being 
paid before the possessor transfers his right of possession to another, 
there can be no real reason alleged why officers of the State shotdd 
refuse to allow of a transfer in the absence of proof by the transferor 
that there are no imposts of any sort due from him to the State. 
Such proof would often be impossible, the furnishing of it would lead 
to countless difficulties, and, if it were necessary, land would become 
an unmarketable commodity. Yet, if the contention of the defendant 
is correct, that a vendor of land must pay all imposts due from him 
before he is allowed to transfer, we do not see how the transfer can 
be allowed by the officials of the State without the production of such 
evidence as we have mentioned. 

If there be no obligation on a vendor of land to pay ail imposts due 
from him to the State before he effects his sale, we do not think that 
the fact that the purchase money has accidentally come into the hands 
of an official of the State, would, in the absence of some law or esta- 
blished custom, justify such official in retaining any such impost. 

For these reasons we consider that the defendant was acting in the 
discharge of his duties as an officer of the Government of Cyprus 
in retaining so much of the purchase money of the properties sold as 
was sufficient to pay any verghi due from the possessors of the property, 
in respect to their possession thereof, (that is any verghi kimat or 
irad), but that he was not justified in retaining any further portion of 
it. 

We shall therefore vary the judgment of the^Court'ibelow, and gto 
judgment for the plaintiff for £4 15 2 only, together with interest at 
the rate of 9 per cent, per annum, from the 4th day of February, 1889, 
being the date of the writ in this action, and we consider that, under 
the circumstances of this case, it it right that we should allow the 
appellant no costs of his appeal. 

Judgment varied. 
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[BOVILL, C.J. and SMITH, J.] BOVILL,OJ. 

SMITH, J. 

SOPHRONIOS EGOUMENOS, of Kykko Monastery, WW 

Plaintiff, J-r* s 
v. 1. 

THE PRINCIPAL FOKEST OFFICER Defendant. 

Olaim to Ownebship of Soil by a Monasteby — Uses pob pastobal 

PTJBPOSES — FOBBST DELIMITATION OBDINANCE, 1881 — TITLES BEGISTBATION 

Law, 1885 — Immoveable Pbopebty Limitation Law, 1886 — Abticlb 122 op 
Ottoman Land Oodb. 

The annexation of State lands to a Monastery, as Monastery property, will not be 
recognized by the law, unless such annexation is recorded in the Imperial archives, 
A mere user of such lands for pastoral purposes would not give a title to them, nor 
prevent their being included within the limits of a State Forest under tlie Forest 
Delimitation Ordinance of 1881. 

Appeal from the District Court of Nicosia. 

The plaintiff, on behalf of the Monks of the Monastery of Kykko, 
claimed to restrain the Forest Delimitation Commission from including 
within the limits of a State Forest a large area of land, on the ground 
that the said land was the merah of the Monastery, and had ab antiquo 
belonged to the Monastery, that the said ab antiquo ownership was 
evidenced by title deeds, firmans, ilams and judgments, and also by ab 
antiquo possession. 

The plaintiff further claimed that the defendant should be restrained 
from entering on the said merah to prevent the Monastery servants from 
cutting wood or pasturing their sheep therein. The defendant admitted 
that part of the land claimed had been delimited as a State forest, but 
denied the alleged ab antiquo possession, and right of pasture of the 
Monastery, or that any merah the property of the Monastery had been 
interfered with by the said delimitation. Upon the trial it was ad- 
mitted that all the land claimed had been delimited as part of a State 
forest, and the plaintiff proved that the priests and servants of the 
Monastery had been accustomed to pasture their flocks over the whole 
tract of land claimed, and to take wood and fuel therefrom. 

The effect of the documents put in evidence by the plaintiff, appears 
from the judgment. • 

The District Court dismissed the plaintiff's action. 

The plaintiff appealed. 
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BOYILL, O.J. Pascal Constantinides y for Appellant : That the Monastery has a 

•SMITH, J. merft h appears from the firmans, ilams, kotchans and judgments that 

-^* , were put in evidence before the District Court. If kotchans are only tem- 

Ick^^nos P 01 ^ an< ^ should have been sent to Constantinople, that is matter 

t>. which concerns the Land Registry Office only, not the plaintiff. Plaintiff 

Fobes£ L P rove <i that for fifty years past the Monastery had exercised anex- 

Officer elusive right of pasturage over the land claimed. The Titles Begistra- 

~ tion Law, 1885, shews that the plaintiff can prove the title of the 

Monastery by oral evidence. The Immoveable Property Registration 

Law, 1886, gives a right to the managers of religious foundations to 

bring an action, even without a title or registration, against persons ad- 

vesely occupying the immoveable property of such foundations. 

Colly $r y Q. A., for the Respondent : This is a claim to the absolute 
property, in about a hundred square miles of land, which the Government 
believes to be ill founded. As regards the documentary evideqee, it is 
insufficient. The plaintiff ought to produce evidence of registration at 
Constantinople, and failing this, the Monastery has no legal title. With 
respect to the oral evidence, it has been already decided by the Supreme 
Court (Christoforos Egoumenos, of Machera v. the Principal Forest 
Officer, not reported) that the exercise of exclusive rights of pasturing 
does not give a title to land. As to Clause III. of the Titles Registration 
Law, 1885, the gist of this clause is, that monastery or church property 
shewn to be ab antiquo should be registered in the Defter Hakani at 
Nicosia. Nothing in the law gives a right of pasturage apart from 
ownership of the land. A separate right can be only obtained by a grant. 

r 1 * 9 * Judgment : This is an appeal from the decision of the District Court 

of Nicosia disposing of a claim made on behalf of the Monastery of 
Kyk^oto the ownership and rights over a very large tract of l^nd, said 
to be about hundred square miles, which has within the last few years 
been delimited as State Forest. 

[After dealing with certain difficulties which arise owing to the form 
in which the action was brought, and the manner in which certain 
documentary evidence had been introduced into the case, matters which 
are not material to this report, the judgment proceeded as follows :] 

The questions for our decision may be stated in fairly simple words. 
They are (1) are the lands lying within the boundaries stated in the writ 
of summons within an area which has been delimited as State forest 
under the Woods and Forest Delimitation Ordinance ? and (2) has the 
Monastery (as a corporate body) a right to the possession of these lands 
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as merah ? We state the question in this form because it appears to us BOVILL,O.J. 
that unless the lands claimed are mulk, the claimant can have nothing SMITH J. 
more than a right of possession, the ownership (though it be only a nuda — *~ 
proprietas) remaining in the State. The plaintiff then objects to the eo^umbnos 

delimitation of this land as State forest, because it is the property of ^ «. 

the corporate body of Kykko Monastery as merah. We do not think it 

is necessary for us to consider whether the acquisition of a right to Oppiobb 

possess State lands as merah, (whether such rights were obtained by 

grant or by exercise of customary rights) would render it impossible to 

treat the same lands as State forest, as defined by the Woods and Forest 

Delimitation Ordinance, 1881 ; that consideration would only become 

necessary on the corporate body establishing a legal right or title to 

the land as merah. 

As to the first of the questions which we have stated, it appears to us 
that there is no dispute that the whole of the land claimed is part 
of an area delimited as State forest. 

It remains then to be considered whether the Monastery has the right 
to possess the lands claimed by them as merah. 

The claim of the Monastery is based on the following evidence : 

1. On two Firmans dated in 1200. 

2. On an Ham dated in 1271. 

3. On an Ham dated in 1289. 

4. On a Daavi Court Judgment dated in 12S9. 

5. On two kotchans dated in 1291. 

6. On evidence of ancient usage. 

We do not consider that any of this evidence is of any value for sup- 
porting an objection to the delimitation, as State forest, of the tract of 
land which the Monastery claim the right to possess, excepting, perhaps, 
the two kotchans dated in 1291, and it will be convenient that wc 
should here state our reasons for this opinion. 

As to the two Firmans, they, like most other Firmans relied on as 
titles to land, are documents setting forth that certain persons are inter- 
fering with the lawful rights of others, and directing that an enquiry 
is to be made and that right is to be done. 

These particular firmans state that complaint is made to H.I.M. the 
Sultan by the inhabitants of the village of Kykko that their ab anbiquo 
pasture rights are being interfered with, and H.I.M. directs that en- 
quiry i& to be made into the matter, that if the petitioners really possess 
an ab antiquo right of grazing over^the lands in dispute, and if there 
has been a wrongful interference with their rights, that such interference 
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BOYILL,CJ. is to be shopped. There is nothing in the firmans to show what lands 

SMITH J. arc t1aerem referred to, and we have no evidence on that subject, and 

*•-*— no information as to whether the Cadi to whom the Firmans were 

Bgoumenos addressed, ever made the enquiry directed, or, if he did, what decision he 

v. came to upon doing so. These firmans are not in themselves evidence 

Fobkst °f ti fc k» though they may have resulted in producing some decision, 

Offices the record of which might be evidence of title. No such record has 

been put in evidence. 

As to the Ham of 1291. This is a judicial decision on a dispute 
between the Monastery and an inhabitant of Ambeliko, wherein the 
Monastery claimed as their merah a piece of land, which apparently was 
situate somewhere about the Northern extremity of the tract of land of 
which the Monastery now claims possession. There is no evidence 
before us to enable us to determine whether the boundaries of the piece 
of land mentioned in the Ham are such as to make it coincident with 
any part of the tract with which we are now concerned. This docu- 
ment moreover, being the record of a decision between the plaintiff and 
a stranger, is really not evidence in the present litigation. 

The reasons which render the Ham of 1891, of no value as evidenee 
in support of the plaintiff's objection in this proceeding, apply with 
even greater force to the Ham of 1289 and the judgment of the Daavi 
Court of that year. The Ham of 1289 does not indicate the position 
of the land, over which the Monastery were at that time claiming rights 
of pasture, with sufficient precision to justify any conclusion as to 
whether it was inside or outside the boundaries of the land now under 
consideration. The only evidence directly bearing on the subject is 
that of the Asistant to the Principal Fore3t Officer, who states that the 
boundaries of that piece of land were shewn to him, and that as pointed 
out to him, they were such as placed the land outside that delimited 
as forest. 

With regard to the Daavi Court judgment, we have no means what- 
ever on the evidence before us of ascertaining where the piece of land 
to which that judgment related was situate, and the judgment is a 
judgment obtained by a certain Epiphanios, as representative of the 
Monastery of Kykko, against a stranger to these proceedings, and was 
on the face of it obtained by the consent of that stranger, on the plaintiff 
fully indemnifying him. And this judgment distinctly shows that the 
Government at that time treated the property to which it relates as 
State lands over which the Monastery had no rights. 

In all the cases we have considered the Monastery claimed rights of 
pasturage which they alleged were being interfered with ; and if *° 
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could accept any or all of these documents as evidence that judicial BOVILL^CJ. 
decisions have been come to confirming these pasture rights to the gMITH £ 
Monastery as against the State, and if we could ascertain that the land, *-*^ 
over which such rights were held to exist, was coincident with that over egot5cbnos 
which similar rights are now claimed, or over any part of it, we v. 

do not see that that would assist the plaintiff in his objection to jvmutot^ 
the delimitation of the tract of land as State forest. The customary Officer 
right of pasturing would not have constituted the persons entitled to it ~"" 
owners of the land, nor would the Forest Delimitation Commission, by 
including this tract in the limits of a State forest, necessarily deprive the 
persons entitled to such customary rights of pasture from exercising 
them. Clause 8 of the Woods and Forests Delimitation Ordinance, 
1881, specially protects the owners of such right. 

We come now to the kotchans. These are on the face of them kot- 
chans such as are directed to be issued temporarily to furnish evidence 
of the right of possession until the more formal permanent document 
known as a tapou sened could be prepared and forwarded from Con- 
stantinople. [See Article 21 of the Tapou Regulation of 8 Djemaziul 
Aciier, 1275, at page 171 of Vol. I., Leg. Ott., and Article 9 of the 
further Tapou Regulation of 15 Chaban, 1276, at page 197 of same 
volume, which latter article prescribes the form of temporary kotclian, 
which we have before us, in substitution for that prescribed by the 
earlier Tapou Regulation.] . 

They purport to evidence the right of Egoumenos Sophronios Pappa 
Philakti to possess certain tracts of land, three hundred, and five 
hundred donums in extent, respectively, as merah, and the boundaries 
stated on them would indicate that they relate to lands within the area 
delimited as forest. It has been suggested to us that these documents 
are for various reasons of no validity and confer no title on any one. 
We do not, however, think it at all necssary for the pnrposes of this action 
to consider whether these kotchans confer any rights on any one save 
the community or body known as the Monastery of Kykko, and the first 
thing to be considered is, whether by virtue of these documents (pur- 
porting as they do to confer a right of possession on Egoumenos Sophro- 
nios), the Monastery of Kykko (of which we may assume that Sophro- 
nios was Egoumenos) has any lawful claim to possess the property to 
which they relate. 

Whatever title any person may claim under these documents, he must 
in claiming it, be taken to* acknowledge that it is a title granted by the 
State to exercise some right over land which is the property of the State 
itself. The Ottoman law on lands nowhere recognises more than a 
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BOVILL,C.J. right of possession as possible to exist in State lands ; the ownership 

SMITH J. ^ing always in the State, and that the documents before us are intended 

, -v to be issued as evidence of right to possess State land, is manifested by 

Egoumenos fc keir form, and by their reservation of a rent payable to the State. It 

v. is impossibe to suppose that these documents were issued under any 

JtoxEBT*' aufcn ° r ity> 8ave tn e tapou regulations, the lands to which they apply 

Offices must be taken to be State lands, and the rights which they confer must 

be assumed to be such as it is possible to find existing in State lands, and 

no greater. 

The only article of the law which deals with the rights of monasteries 
is Article 122, which is to the following effect, viz. : "Land (erazi) 
that has from time immemorial been annexed to a monastery, and the 
annexation of which has been registered in the Imperial archives, cannot 
be held by tapou, and cannot be brought or sold, but as regards land 
which having been originally held by tapou, has, whilst it was so held, 
passed by any means whatsoever into the hands of monks, and has been 
held without tapou as being annexed to a monastery, shall be treated 
like other State (mirie) land, and shall as before be made to be held by 
tapou." 

As we understand this article, it means that the law will not recognise 
the annexation of any State land to a monastery, as monastery property, 
unless its annexation is recorded in the Imperial archives ; and that 
where the right to possession of State lands has been granted to indivi- 
duals, and any owner of it has purported to dedicate it to pious uses, 
the dedication is in the eye of the law inoperative, and the right to 
possession remains vested in the person who so purported to dedicate it, 
and descends to his heirs on his death. Such right could not be handed 
over by him to any grantee, without the permission of the competent 
authority (Article 36), and must either remain vested in him or his heirs 
or revert to the State. 

We have given our utmost care and attention to seeing that we are 
accurately informed of the meaning of Article 122, and the translation 
of it which wc have set out is, we believe, such as to state in accurate 
English, the precise meaning of what is enacted by the original Turkish. 
We are unable to attach any reasonable meaning to that article save 
that which we have already stated, or to see for what object the latter 
part of that article was enacted* unless it was to lay down the principle* 
we have stated. 

It has been suggested to us that Article 122, when it speaks of making 
State land, which is held without tapou as annexed to a monastery, to be 
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held by tapou, may mean that a tapou or title to possess it (see Article BOVILL,OJ. 
8), is to be granted to the monastic body, but we are of opinion that &MEPH J. 
Article 122 does not admit of such a construction. .-^ 

S0PHB0WI08 

The right to possession of State lands is throughout the law treated Bckhjminos 
of as a personal right, and as we have in effect already stated, the law pbjhojpal 
speaks always of the State as the owner of the land, and does not recognise Fobbst 
the possibility of the existence of any right in or over it, save a right FFI0B B 
of possession, which may be assigned by permission of the proper re- 
presentative of the State and may pass by inheritance, but which be- 
comes revested in the State on failure of heirs. 

The reversionary rights of the State are safe guarded throughout 
the law. We find clauses forbidding the* erection of buildings which, if 
erected, may permanently deprive the State, not only of its title but of 
its right of reversion, and whereas buildings necessary for farming 
operations may be erected on the leave of the proper representative of 
the State, the construction of houses to form a quarter may only be 
made on permission granted by imperial decree. 

So, too, the burial of corpses is forbidden, presumably because, if al- 
lowed, the ground would become a sacred place, and in the same way the 
law contains special enactments as to the planting of trees aud vines, and 
while it allows such operations, carefully preserves the reversionary rights 
of the State. We may also mention that State land cannot in the eye 
of the law be made the subject of a dedication for the benefit of any 
Moslem religious institution, and the means by which such lands are 
dedicated is, by their first being granted by the Sultan as a mulk pro- 
perty, on winch the grantee dedicates them to the religious institution. 

It would be very remarkable if the words of Article 122 had been 
intended to recognise a right as belonging to Ohristion religious institu- 
tions, which is not recognised in the case of establishments belonging to 
the Moslem religion, and having regard to the considerations we have 
referred to, we feel it impossible to hold that it does. 

Our understanding of the meaning of this Article 122 is then, that 
State lands cannot be regarded as annexed to monasteries unless their 
annexation is recorded in the Imperial archives, and we are strengthened 
in our conviction that this is the reasonable meaning of this article by 
the Emirname which has been put before us. 

This Emirname states that doubts have arisen as to whether the 
provisions of Article 122 of the Land Law are to be strictly enforced, 
and tapou seneds granted in the names of priests for lands, not regis- 
tered as belonging to a monastery or church, that the question has 
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BOVILL,OJ. been submitted to the Sublime Porte, and that it has been decided that 
SMITH J. ^ 8aa ^ nofc ^ e terful- * or priests to attach to a church lands possessed 
by them without tapou, and not registered in the Defter Hakkani, as 
belonging to a church or monastery, and it directs that lands can be 
«. given and tapou seneds granted to priests as to other individuals, and 

F^best 1 * tne ^ w B ^ a ^ ^ applicable to their lands in case of death. 
Offices ip^ Emirname" quotes a Vizeriel Order; it is an official com- 
munication of that Vizeriel Order, and in our opinion is an authoritative 
communication of the construction placed on Article 122 of the Land Law 
by the highest authorities of the Ottoman Empire. The construction 
there adopted appears to be entirely the same as that which we have 
come to, and we must hold that the statement of the law we have given, 
is a correct statement of the law as it existed in Cyprus at the time of 
the British occupation. 

Since the British occupation of Cyprus the only legislation on fie 
subject of possession of lands by monasteries, is contained in "The 
Titles Registration Law of 1885," and we propose to state as shortly as 
possible what we understand to be the effect of this law on the subject 
under consideration. 

Section 11 says that all immoveable property shewn by evidence to 
belong ab antiquo to any church or monastery shall be registered at 
Nicosia. 

This section is manifestly intended to deal with land the ab antiquo 
property of monasteries, and cannot have any application to the kotchans 
we are now considering, as these do not purport to be documents of title 
to property annexed ab antiquo to the monastery. For the present 
therefore we may pass over the consideration of this section. 

Section 12 enacts that immoveable property, other than that belonging 
ab antiquo to a church or monastery, " which shall have passed by any 
lawful means into the possession of any church or monastery, shall be 
registered in the name of some person as trustee for such church or 
monastery." The remainder of this section contains provisions as to 
the method of appointment of trustees, and the devolution of the pro- 
perty upon their death, and Clause 13 provides for the payment of "fees 
to be taken in respect of the transfer of any arazie mirte property by 
inheritance or by registration under Clause 12." 

It is manifest from the language of this Clause 13 that it was assumed 
when this law was passed, that arazie mirte could by some lawful means 
pass into the possession of a church or monastery, but as we have already 
said, in dealing with Article 122 of the Land Law, there was at that 
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time not only no lawful means by which such such a thing could take BOVILL, C,J. 

place, but the law contained an express prohibition of State lands being smith J. 

annexed to a monastery, ^-^ 

Sophbonios 

If then, when this law was passed, it was intended to alter the pre- gotj menos 
existing law, and empower ecclesiastical bodies to acquire a right to the Pbincipal 
possession of State lands, it would have been necessary to supersede the qmicbb 
pre-existing law by an enactment conferring on ecclesiastical bodies the — 
power to possess State lands ; and, either by express words, or by im- 
plication, repealing all pre-existing law to a contrary effect, and it is 
difficult to imagine that anything but the clearest words would have 
been used to effect such an entire reversal of the policy of the law, and 
such a very radical change in its principles. 

Taking the words of Clause 12 by themselves, they do not suggest 
that any repeal of the existing law was intended, or that any new powers 
or privileges were to be conferred on ecclesiastical bodies other than they 
possessed at that time ; they purport only to provide for the registration 
of a certain class of church property, and we would particularly observe 
that that class of property is referred to, as *' property which may law- 
fully come into the possession of a church or monastery." 

We are entirely unable to see that such en enactment can apply to 
property which the law at the time actually prohibited from being 
annexed to a monastery, or from being possessed by anyone as property 
annexed to a monastery ; and if there were not a direct reference in 
Clause 13 of the law to " the transfer of Arazie Mirie under Clause 
12," we do not see how it would be possible to suggest that this law was 
designed to sanction the annexation of State lands to monasteries. 
Although these words may have given rise to such a suggestion, we do 
not feel that we can attribute to them the force of making lawful that 
which was previously prohibited by law. 

The meaning of the enactments contained in this law as to church 
property is extremely obscure. We have given our closest attention to 
it, and are of opinion that Clause 12 and the subsequent clauses connected 
with it, were enacted under the erroneous impression that ecclesiastical 
bodies could possess State lands, but that the means of recording their 
title to such possession were inadequate and needed amendment. We 
do not wish to say here that the provisions of Clause 12 are entirely 
inoperative, because there may be property to which they may apply; 
but so far as regards State land they can, in our opinion, and notwith- 
standing the direct reference to state lands which is contained in Clause 
18, have no application. 
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BOVILL,CJ. If we are to bold that Clauses 12 and 13 have effected any change in 
SMITH J. ^ ne P° uc y ana * principles of the law, we must do so on the ground that 
*-v~ the provisions of Clause 13 have no meaning, but that if the law were 
Bootraraos &&&&> fcne y might have a meaning, that it is therefore evident that the 
v. legislative authority would have altered the law if it had been in pos- 

Fobbst session of an accurate understanding of it, and that it is therefore our 
Officer duty to construe the law in such a way, as to give it the effect which 
~~~ the legislative authority erroneously supposed it to have, but we do not 
see how we could do this in the present case without assuming legis- 
lative functions. 

We do not think therefore that any of the documentary evidence 
supports the contention that any part of the tract which has been deli- 
mited as forest is annexed to the monastery. 

We observe that the Turkish law and the Turkish authorities speak 
with scrupulous accuracy of lands being •' possessed " by priests, and 
being " annexed to " a monastery. We have heard it said many times 
in the course of these proceedings that lands have been, or may be, or 
are " possessed " by a monastery. 

To give any sense to such language it is necessary to understand the 
word monastery in the sense of monastic body " fraternity, community," 
or "corporation," in which sense the word is no doubt frequently 
loosely used in our own language ; and we have little doubt it may be 
so used in other languages, but while we do not think that the fraternity 
or corporation would be correctly described in legal language by the 
term "monastery;" i e., we do not think that the term "monastery" 
would be an accurate denomination of the monastic fraternity, we find 
the only article of the Turkish law which clearly deals with church 
lands, adopting that view, and distinguishing in the clearest manner the 
power to individuals to possess lands, and the possibility of lands being 
annexed to a building or institution. 

The same nicety of language has not been preserved in Cyprus ordi- 
nances and laws, which speak of immoveable property " belonging to " a 
monastery, and of land " passing into the possession of " a church or 
monastery. We are not called upon to decide here what is the meaning 
of these expressions, but we may observe in passing, that they appear to 
us to be of a loose and inexact nature, and well calculated to give rise 
to erroneous understandings of the law. So loose is the language 
employed, that we find in a law of 1886, called the Immoveable Property 
Limitation Law, an enactment that* " managers of religious foundations 
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abfdl h^ye, the righjt eyen without a title or registration, to bring an BOVILL,€a. 
ijGtjftn against persona afjYersely oqcupyiag " any immoveable property qmjIh j. 
belonging to a religions foundation. It appears to us to be quite mwu- — — 
fest that the word title musj> be used in the sense of " documentary j^JJSJSS 
evidence of title/' and that if not, the clause is ridiculous, and enacts that v. 
where a religious foundation has no legal right to the possession of a '^JlJSwr 1 ' 
property, the manager thereof may bring an action against a person who Oman* 
nas 1 without any right taken possession of it. *~" 

TVe have nothing left to consider save the effect of the evidence of Ihe 
witnesses, this, at the best, amounts to nothing more than that the 
priests and seryants of the monastery have been ^accustomed to pasture 
their flocks over the whole tract of land with which we are concerned 
in thi3 action. We do not think it necessary to consider the real effect 
of this evidence, or whether it establishes or fails to establish that which 
it is intended to prove, as it appears to us to have no bearing on the 
matter before us. If the priests and servants of the monastery have, as 
alleged in evidence, exercised rights of pasture over this tract of land 
andthereby acquired a customary right of pasture over it, that does not, 
for reasons we have already explained, prohibit it being delimited as 
State forest. By the exercise of customary rights a person does not 
necessarily acquire the ownership of the soil, nor any such exclusive 
right of possession, as to negative the possibility of the land being State 
forest. 

Our conclusion being that the monastic body known as the Monastery 
of K^k^o. h^ve no valid o^joction to the delinai^ion as State forest of 
the land widen they claim as their property, this action, j» an action 
instituted on behalf of that monastic body, must be dismissed, and the 
p^nji^.aa representative of the monastery having failed to make out 
his case, must be ordered to pay the posts of the appeal* It will how- 
ever b^ seen* ttot w,e l^ye nob decided that the plaintiff may not have 
personal rights under the kotchans of 1291. 

Those kotchans may confer rights on the plaintiff which may have 
descended to his heirs, and which might be of such a nature as would 
render the delimitation of this land as State forest open to objection, 
and it is possible that the plaintiff, by his objection to the delimitation 
o& the land as State fbresfc, may have bo kept those rights alive, as to 
justify his heirs in objecting to that delimitation. These are all ques- 
tions on which both parties should' be heard, and which we might pre- 
vent any further- consideration of 1 by dismissing this action. 
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BOVILL, C.J. It appears to us that if the rights we have referred to are kept alive, 

SMITH J ^ey ma J P ^^ become the subject of a judicial decision, if the claim 

~v~ in this action can be amended. 
Sophkonios 
Booumbnos This is a matter on which we wish to give no opinion. Moreover if 

Principal tne Government is willing to respect the right of merah which is pur- 
Fobest^ ported to be granted to the plaintiff by the kotchans of 1291, the 
plaintiff may not (even if he has a legal right to do so), desire to object 
to the delimitation of the land as State forest. 

We think for all these reasons that we should direct that our judg- 
ment shall not be drawn up, until further application is made to us, 
so that both parties may consider how their rights are affected and what 
course they will pursue. 

Appeal dismissed. 



Offices 



[BOVILL, C.J. and SMITH, J.] 

bovill,O.J. soTIRAKI EMPHIEDJI, as Agent for the Archbishop 
smith, J. op Cyprus Plaintiff 

1890 Vm 

Dec 23 A. F. GL Law, Principal Forest OFFICER, DefendenU 

[JR is thought desirable to report this case, the facts of which differ in some 
respects from the case above reported though the decision proceeded on the sarM 
grounds."] 

Appeal from the District Court of Famagusta. 

The plaintiff sued, as the duly appointed agent for His Beatitude the 
Archbishop of Cyprus, and the claim was to restrain the defendant, who 
had acted as President of the Forest Delimitation Commission, from 
interfering with about 850 donums of land, and for damages for in 
eluding the same within the boundaries of a State forest. These lands 
were claimed as appurtenant to|the Monastery of Ayia Napa of which the 
Archbishop was the acknowledged head, and, consequently, the person 
having the lawful right to possess the same. Part of the lands had 
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been cultivated for many years by persons paying rent to the agent of BOVILL, C. J. 
the Archbishop, but the greater part had been used as pasture land by gMITH J. 
the same and other persons, who also paid a rent, and the lands claimed —*~ 
in the writ were entered in the Mallieh Essass Books of 1288, and the EMPmEDji 
Government had since then been taking verghi tax in respect thereof. 
It was admitted by the defendant that the lands claimed had been in- 
cluded within cairns set up by the Delimitation Commission. 

The District Court gave judgment for the plaintiff, holding that inas- 
much as the Government had been receiving verghi in respect of these 
lands for about nineteen years, the defendant was estopped from now 
claiming them as State forest, and that the Legislature recognized that 
monasteries should hold land without registration under the terms of 
Section 5 of Law IV. of 1886. 

The defendant appealed. 

Colly *er f Q. A., for the Appellant : The evidence for the plaintiff 
in the Court below was, (1) the production of an Essass book shewing 
that for the purpose of taking verghi the pieces of land in dispute had 
been recognised as the property of the plaintiff ; (2) the evidence of 
certain villagers that they have always known the land as the property 
of the monastery. The Essass book does not confer a title to the lands, 
and the evidence of the villagers is not evidence of ab antiquo possession. 

There is no evidence of the registration as an ab antiquo property of 
the monastery, nor are there any title deeds in the names of monks 
[Art. 122 of the Land Law]. I contend no evidence of title has been 
adduced. 

Pascal Constantinides, for the Respondent : There is evidence that 
these lands have been cultivated for more than ten years. I do not rely 
on the Essass book as^conferring a title, but the book shews that the 
Government consented to the lands being broken up, that they have been 
in plaintiff's possession for a long time, that he has paid verghi on them, 
and practically that the Government acknowledged for twenty years that 
the lands belonged to the monastery. The Government cannot turn 
round now and say they will take away the lands. It is impossible to ob- 
tain a title from Constantinople, and, moreover, since the Law of 1885, 
the formality of getting a title from Coustantinople has been done away 
with. Section 11 of that Law, as translated into Greek, says "all 
immoveable property shewn by witnesses to belong ab antiquo to any 
church or monastery shall be registered in the Central Office of Land 
Registration at Nicosia." There is proof here that for many years the 
monastery has had possession of these lands [quotes Articles 20 and 78 
of the Land Law]. 
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BOYILL,CJ. Judgment'. The plaintiff claims that certain lands, situate near to 
SMITH, J. Ayia Napa, are attached to the monastery of Ayia Napa, and that thft 

— Archbishop as hedd of the monastery is the person having the liwfol 
Efrmnran "gut to P 088688 fcne samie. 

A. y. S. Law ^ e ^^ ^ e ^i™ M an action instituted uncfer the Forest Delirnt 

tation Law for bbj&ting to a certain forest delimitation by wh^ch tte 

JiwPis ' an ^ 8 c^™ 6 * °7 the plaintiff have been included ih an area delimited 

as State forest 

The plaintiff has no documents of titfe, and -belies, as to certain 
portions of th& land, on evidence that they have been continuously cul- 
tivated by the representatives of the monastery for 1 some years past, anrf 
as to another portion, that the representatives of the monastery nave 
exercised rights of grazing over it. 

We have held in the case of the Kykko Monastery t\ the Principal 
Forest Officer, that no lands can be considered as appurtenant to an eccle- 
siastical institution, excepting such as are registered in the Imperial 
archives at Constantinople as lands attached to such institution, arat 
that State lands are not susceptible of being dedicated to religious used 
except under an Imperial grant by which the reversionary interest of 
the State in such lands is wholly relinquished. 

Mr. Pascal has contended that evidence of registration in the Im- 
perial archives at Constantinople is rendered unnecessary by the provi- 
sions of Clause 11 of the Titles Registration taw, 1885 (VII. of 1885), 
and we understand him to contend that the evidence of cultivation by 
persons connected with the monastery, and of such persons having ex- 
ercised rights of pasturing over the lands claimed for a considerable 
period of time (over ten years in the case before us), establishes the fact 
that these lands are ab antiquo the property of the monastery. 

As we have explained in our judgment in the case of the Kykko 
Monastery v. the Principal Forest Officer, it appears to us necessriry 
to conclude that Cliause 11 of the Titles Registration Law, and other* 
clauses as to monastery property, were drafted and enacted under an 
entire misapprehension of the effect of the law as it then existed. 
Clause 11 does no more than provide that ab antiquo property of 
monasteries may be registered in Nicosia. It says that " all property 
sliewn by evidence to belbng ab antiquo to a monastery" maybe so 
registered, and it is on the words " shewn by evidence " that Mr. 
Pascal has endeavoured Ho argue that oral evidence Jof cultivation is 
sufficient evidence that the lands cultivated have belonged ab antiquo 
to thd monastery. 
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Now our construction of the law is, that at the time when the Titles BOViLL,OJ, 
Registration Law was passed, the only method by which the represen- gjQgH J 
tatives of an ecclesiastical institution could prove that land was attached , m-w 
to such institution was by production of evidence that such land was jj^^^^ 
registered in the Imperial archives at Constantinople as land attached . li , 
to such ecclesiastical institution; and we are unable to assent to the * v 

suggestion that when the Titles Registration Law said " immoveable 
property shewn by evidence to belong ab antfuqo to a monastery," it 
was intended by the use of these words that the rights of monasteries 
should be in, any way enlarged, or fha,t the reversionary rights of the 
State should be in any way diminished. 

Whatever evidence was intended to be referred to by the persons who 
drafted and enacted that clause, it must be taken to be evidence to 
show that the lands had been lawf ully £ niade appendant to the monastery, 
and we know of no means by which that can be proved, save by proving 
an Imperial grant, which would be assumed on production of evidence 
of registration in the Imperial archives. 

ftis action is avowedly instituted' and pro'secuted on bebalf of tne 

4rchiepiscopal See 1 of Cfpprud. If tne' evidence before us established 

tne fact ^nat certain individuals have cultivated and exercised rights 

j » v ■ . it- 
over the lands claimed, it might, in an action instituted on behalf of 

those individuals, justify a decision that they have thereby acquired a 

right to the possession of such land, and to obtain from the State a 

grant of such right of possession, tfiich rights however, were they 

established, could not be regarded as rights appendant to the Archiepis* 

eopal See« 

¥his conclusion renders it unnecessary for us to consider the other 
points that have been deals with in the Court below, and that hare 
been discussed before us. 

As* the plaintiff proves* no title, MS action musffail, and this appeal 
must be* allowed with cofcttt' 

Appeal allowed. 
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[BOVILL C.J. and SMITH, J.] 

SOPHOCLI ATESHLI, 

v. 



Plaintiffs 



■WfrM- PAULIDES & CO. and EVAGORA G. NIOOLAIDES, 

Defendants. 

Penalty — Breach of Agreement — Appendix to Commercial Code 

Abt. 98. 

A stipulation contained in an agreement to the effect that if either party make 
default in carrying out the agreement the defaulting party shall pay to the other a 
twn of money, mill he en for red against the party who has failed to carry out the 
agreement 

Appeal from the District Court of Paphos. 

The action was brought on a contract, by which the Defendants 
•greed to purchase, and the plaintiff to sell, from 430 to 460 okes of silk 
coccoons, to be delivered on the 1st or 2nd August, 1889, at purchasers' 
option. Payment to be made as to £150 within four days of the date 
of the contract, and as to the balance immediately on delivery. It was 
further agreed that either party who made default should pay £40 to 
the other. 

The sum of £150 was duly paid and the plaintiff delivered to the 
defendants a quantity of silk coccoons. The defendants having refused 
to pay the balance of the purchase money agreed upon, this action was 
brought. 

The defendants asserted in their defence that there had been a dis- 
pute between the parties as to half an oke of silk, and that but for this, 
they would have paid the balance of the purchase money. 

The 'District Couit found, as a fact, that there had been no 
question raised as to the half oke of silk — that the defendants had 
failed to pay the balance of the purchase money on delivery, as stipu- 
lated by the contract, and that the agreement for the payment of £40 
was governed by Art. 88 of the Appendix to the Commercial Code, 
and that the defendants were liable to pay the agreed sum of £40 to 
the plaintiff. 

The Defendants appealed. 

Pascal Constantinides, for the Appellants, contended that, on the 
facts as proved, the defendants were justified in not paying the balance 
of the purchase money. 

Diran Augustin for the Respondent. 
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Judgment : This action was brought to recover the price of silk and BOVILL, C.J. 
£40, the amount of a penalty alleged to be due in consequence of a g^iTH J 
breach of contract, entered into between the plaintiff and defendants. r-v- 
The appeal is made only as to that part of the judgment which orders ^^^ 
the defendants to pay the amount of the penalty to the plaintiff. We «. 

do not view with favour contracts the execution of which is sought to AND 0THBBS 

be enforced by a stipulation as to the payment of a sum of money in 

case of a breach by either party. They are, however, very common, 
and we know of nothing in* the law to forbid parties entering into a 
contract containing an agreement, that if either party fails to carry out 
his obligation, he shall pay a specified sum to the other; and if they do 
so agree, we see no reason why the contract should not be enforced: in 
the present case the parties deliberately agreed that if the silk delivered 
were not paid for immediately on delivery the defendants should pay 
£40 to the plaintiff. It was argued before us, that the payment was 
not made because a bona fide dispute as to the quantity delivered had 
arisen. It was said that there was a dispute as to the delivery of a 
half oke of coccoons; but both at the settlement of the state- 
ment of the matters in dispute, and in giving his evidence at the 
hearing, the plaintiff denied that there was any such dispute. The 
plaintiff was not cross examined on this point, and the defendants were 
not called to impugn the accuracy of his evidence. The Court below 
found that, by reason of their default in payment of the price of the 
silk, the defendants had rendered themselves liable to pay the sum of 
£40 and we are of opinion that the judgment was right. We do not, 
however, think that the plaintiff has any right to claim the payment of 
interest on the £40, and we shall vary the judgment of the Court 
below by directing that interest only becomes payable from the date of 
judgment. 

Appeal dismissed. 
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*(mtfj,OJ. [BOTILL, OJ. Am SMITH, J.] 

SMITH, J. 

JgO THE CHIEF COLLECTOR OF CUSTOMS, P fawtft^ 

-ri- ALI HUSSEIN, Defendant. 

Pb^otimb— Pbmaltt— Civil action— Cbimival pboo^ediwg— JraiSOTerro* 

OF PlQXBIQT £OV*T— CUSTOMS 4SD EXOIBJB ^Ba^LATIONB QjHHNAHCE, HIS, 

S*a 4«. - 

Section 46 of the Customs and Excite Regulation Ordinance, 1879, provides 
that all duties, penalties and forfeitures .... imposed by this Ordinance or 
any Law relating to Qustoms or Excise, and\ the liability to forfeiture of any food* 
seized under the authority thereof, may be sued for, prosecuted, or recovered by 
action or information in the name of the Chief Collector of Customs, etc. 

Held (affirming the decision of the Court below): That fhe proceedings to be 
taken to recover penalties and forfeitures under this Section must be criminal pro* 



Appeal from the District Court ol Famagusta. 

The action was brought to recover penalties under $ec$iqn 12 of t^e 
Customs and Excise Ordinance of 1879 for not rendering an account of 
goods exported and for a declaration that the goods were forfeited^ 
under Section 22 of the Customs and Excise Regulations Ordinance, 
1879. -••'-•" ;■ 

The judgment of the District Court was to the following effect : 

The plaintiffs claim, as appearing in the writ of summons, is as 
follows : — 

Penalties and forfeiture of goods for infringement of Customs Ordi- 
nances, I. of 1879, clause 12, and XXIV. of 1879, clause 22. This is, to 
say the least, a most bald statement of claim, but no objection has been 
taken, and it is therefore to be presumed that the defendant has in no 
way been prejudiced by it. 

The defendant, on the case being called, raised two preliminary 
objections : (i.) that this Court has no jurisdiction, the recovery of 
penalties under the Customs Ordinance being a criminal not a civil 
proceeding, and (ii.), that the writ was bad because the return was less 
than 15 days from the date of the writ. 

By Sec. 46 of Customs and Excise Regulations Ordinance, 1879, 
"all duties, penalties and forfeitures may be sued for, prosecuted and 
recovered by action or information before any Court of competent juris- 
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diction." "Court of competent jurisdiction " is defined by Sec. 3 of BOvTLL,CLJ. 
Ordinance III. of 1879, amended by Ordinance X. of 1880, to mean, in g^^H J 
the case of an Ottoman subject charged with any offence under such v -v-' 
Ordinance, the competent Nizam Court." By the Cyprus Courts of o oi 2iot OB 
Justice Order, Sec. 21, all jurisdiction, civil and criminal, of Nizam op Customs 
Courts was transferred to the Courts created by that Order. There is AjJ TiTTaamvr 

no doubt that the District Court is the Court of competent jurisdiction: 

but by the Order in Council the District Court has two jurisdictions, 
the one civil and the other criminal ; the civil proceedings being com- 
menced by writ, and the criminal by information. The point now to be 
decided is : are the proceedings under Sec. 46 of Customs Ordinance 
criminal proceedings, or can the penalties be recovered by civil proceed- 
ings ; in other words, has the District Court jurisdiction under Sec. 29 
of the Order in Council to try this matter, or under Sec. 49 ? 

By the Order in Council it would certainly appear that the recovery 
of a fine or penalty is by criminal proceedings. It is so expressly sta- 
ted in Sec. 49, and Sec. 92 allows the Supreme Court to make an order 
for the trial of a person civilly when the principal object of charge is 
to recover a money penalty only — the District Civil Court would not 
have' jurisdiction without such order. 

I think also there can be no doubt that the proceedings for the 
recovery of a penalty under the Turkish Law are criminal and not 
civil. The recovery of penalties is dealt with by Art. 37 of the Penal 
Code, which states that a person unable to pay a fine shall be impri- 
soned for a period of 24 hours to 3 months. The penalty asked for 
here, being under Ordinance I. of 1879, would, before the passing of 
Ordinance III. of of 1879, have presumably been recoverable under Sec. 
37 of the Criminal Code, 

The local Ordinances for the enforcement of fines and penalties 
(Ordinance IV. of 1879, repealed by Ordinance III. of 1883), do not 
alter the criminal nature of the proceedings. In Ordinance III. of 1883 
the words " prosecutor " and " accused " are used. 

In the case of Reg. v. Paget, L.R. 8 Q.B.D. 151, a proceeding 
under the Railway Clauses Consolidation Act, which imposes a penalty 
upon persons travelling without having previously paid the fare, the 
Court stated : " The question is, whether the case now under consider- 
ation is one for which the defendant is liable by law, upon summary 
conviction for the same, to be imprisoned, fined or otherwise punished, 
or whether it is one in which the justices have authority by law to 
make an order for the payment of money it seems to me 
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BOVILL, C J. that the forfeiture claimed here is not a sum of money claimed to bo 

SMITH J. ^ ue an( * re 00 ™ 1 "* !© on complaint to a Court of summary jurisdiction. 

-v— It is true that the forfeiture presumably is a forfeiture to the Great 

Collector Western Railway Co., but that does not bring the case within the class 

of Customs of civil remedy — it still remains criminal. Hearne v. Garton. A fine 

Ali Hussein or P^alty l8 matter of criminal not civil procedure. Mellor t\ Denham. 

At the time of hearing no sum of money was due to anybody until the 

Magistrate convicted and adjudged the amount, which might range 
from one farthing to 40s. The Great Western Railway did not claim 
any sum due to them. Their claim was that the Magistrate should 
convict, and, if convicting, should adjudge such amount as in his good 
judgment he should assess it." Where a penalty is recovered by civil 
action it is recovered as a statute debt. Roscoe y Nisa Prius, 1884, p. 
666. In the present case there is no debt, no sum of money due to any 
one, until the Court has fixed the amount, which, under Sec. 12 of 
Ordinance 1 of 1879, might range from one farthing to £20. 

I have no doubt, therefore, that these proceedings are criminal pro- 
ceedings and that the Court of competent jurisdiction is a Court having 
criminal jurisdiction, that is to say, the Court given jurisdiction under 
Sec. 49 of the Order in Council. 

It remains therefore to be considered if the use of the words " action 
or information " can be said to give this Court jurisdiction. I think not. 
The word " action " may apply to civil or criminal proceedings — there 
may be a civil action or a criminal action. In Comyn's Digest "Action 
D." and Bacon's Abridgment, " Actions in General," the word is defi- 
ned as extending to and including criminal proceedings. It is true 
"action "is defined in the Cyprus Courts of Justice Order, 1882, as 
" including all proceedings of a civil nature," but this cannot in any 
way affect the meaning of the word in Customs Ordinance, 1879. 

Fines and penalties, being criminal matters, the words " action " and 
"information," which apply both to civil and criminal proceedings, 
cannot make this Court a " Court of competent jurisdiction." 

It is more than probable that the Legislature intended " sued for by 
action " to apply to " duties," which are in the nature of a debt. 

It appears to me that what is asked for is the punishment of the 
defendant for a breach of the Customs Law, and the only Court to try 
such a matter is a Court having eriminal jurisdiction. There can be no 
question of a debt, the amount being unliquidated, and it is only as an 
action of debt that the proceedings could be civil. 
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In England it is true that the Crown has the right to sue in any BOVILL, O.J. 

Court (Magdalen College Case, II, Co. Rep. 75 a.) but that rule of law SMITH j 

cannot apply here, *-*-* 

rr J Chief 

It may possibly be said, it is immaterial whether this Court is called oYcusTowra 

a civil or a criminal one, it being the same; but I think it is material — t>. 

in civil matters the defendant may be compelled to give evidence, not * L1 Hu88 EIN 

in criminal matters, etc. 

The other objection also appears to be well founded under Rule 9 of 
Order II. Rules of Court, 1886, and this Court has no power of amend- 
ment. The only amendments the Court can make are set out in Rule 
12. However, if it were not for the other objection, I presume the 
Court could order a new writ to be served, altering the return day on 
such terms as the Court might think fit. It is not necessary to decide 
this question, as on the first objection the Court hold they have no 
jurisdiction aud this action must be struck off with costs to defendant. 

The Plaintiff appealed. 

Colly er, Q. A. y for the Appellant : The proceedings have been 
taken under Section 46 of the Customs and Excise Regulations Ordi- 
nance, 1879, which provides "that all duties, penalties and forfeitures 
recovered under or imposed by this Ordinance or any law relating to 
Customs and Excise, and the liability to forfeiture of any goods seized 
under the authority thereof, may be sued for, prosecuted or recovered by 
action or information in the name of the Chief Collector of Customs 
and Excise, etc. By virtue of this section an option is given to the 
Chief Collector of Customs to pursue the remedies given to him either 
civilly or criminally. The point taken by the Court below, that as the 
penalty awarded may be anything from one farthing . to £20, there is 
no debt that may be civilly sued for, is no doubt a strong one, but that 
does not touch the question of the forfeiture of the goods. This for- 
feiture may be sued for. He cited Reg. v. Paget, 8 Q.B.D. 151, and 
Mellor v. Denham, 5 Q.B.D., 467. 

Diran Augustin for the Respondent. 

Judgment : This is a claim for penalties and forfeiture of goods 1890 
under the Customs and Excise Acts, 1879. The plaintiff's claim was Got% 8 
dismissed by the District Court on the ground that he ought to have 
taken criminal and not civil proceedings. The question turns upon the 
meaning of Section 46 of the Customs and Excise Regulations Ordi- 
nance, 1879. It is contended that under the Section the plaintiff has 
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BOVILLjC.J. an option to take cither civil or criminal proceedings as he chooses. 
SMITH J ^ n our °P m * on tne intention of this clause is not to confer any option, 
--v~ but to point out the person at whose instance proceedings are to be 

Co^bctob ta ^ en » ^ ut ne must ta ^ e tne appropriate proceedings. 
em Customs 

v. The clause in question is taken from the English Act (The Customs 

Ali Hussein £ aws Consolidation Act, 1876;, and the similar clause in the English 
Act is followed by other clauses regulating the proceedings to be taken 
which are wanting in the Ordinance. We do not think that the plain- 
tiff would be justified in taking criminal proceedings for enforcing say 
the payment of excise duties. There is authority for holding that the 
infliction of penalties and forfeitures are criminal matters {Reg. v. 
Paget, ubi. sup.), and we therefore think that the decision of the 
District Court was right. If the Ordinance intended to give the Chief 
Collector of Customs an option as to the form of the proceedings he 
might take, we think clearer words would have been used. 

Appeal dismissed with costs. 



[BOVILL, C.J. & SMITH, J.] 

1890 HADJI HAFIZ MUSTAPHA MEHMET, Plaintif, 

Dec. 11 t>. 

NICOLA YANNI TZINGO Defendant. 

Sale op specific goods — Implied warranty, freedom from defects— 
Mejelle, Arts. 336, 337, 338, 342 and 343. 

On a sale of goods t?tere u an implied warranty that the goods sold are free 
from all defects unlets the vendor declare that he will not so warrant them, or 

unless Hie seller states that he will accept them with all defects. 

Tlie plaintiff purchased from the defendant two mares, nothing "being said by 
either party at the time of the tale as to their state or condition. On the day of the 
sa?c, and after taking delivery of tlie mares, the plaintiff discovered that one of 
them was broken-winded. 

Held (reverting the decision of the Court below): that the plaintiff was entitled 
to rescind the sale. 

Appeal from the District Court of Nicosia. 

The action was brought to recover the sum of £4> paid by the plain- 
tiff to defendant as part payment of the price of two mares, and which 
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plaintiff sought to recover back, On the ground that he had a right t6 FOVILL, GJ. 
rescind the contract of safe as* one of the mares* was broken-winded. ffMPffl J 

The facts, as admitted, were, that on the 23rd of June, 1890, the 
plaintiff purchased from the defendant two mares and paid £4 in part 
payment of the price. He tool: the mares home, and then discovered 
that one was broken- winded. The next day he returned tiUxe mares to 
the defendant, who refused to accept them. 

This* action was then brought. 

The defendant €*ll«d a wilnes^ tov prcro tbftt the pkumtifi saw to* 
frorses at work on a- thrasfchig-ftoor before he «g«&ecktopi!i»efcaitt> tbew* 

The District Court held, that as he had seen the horses at work and 
was apparently satisfied, he must be bound by his contsawt, Tkeiw was 
no evidence either that the vendor stated that he would not warrant 
them free from all defects, or that the purchaser stated that he would 
-accept them with all defects. 

Judgment for the defendant. 

The Plaintiff appealed. 

The Queen* $ Advocate, for the Appellant, contended that in the 
absence of any stipulation to the contrary, the vendor is bound to deli- 
ver the thing sold free from all defects, unless the purchaser has agreed 
to accept it with all defects. 

Diran Augustin for the Respondent. 

Judgment : We are of opinion that the judgment of the District 
Court cannot be upheld. 

Under Art, 336 of the Mejelle', on a sale of specific chattels the 
thing sold must be free from all defects unless (1) the vendor at the 
time of the sale declares that he will not warrant the goods to be free 
from all defects (Art. 342),- or (2), unless the purchaser agrees to 
accept the goods with all defects (Art. 343). If subsequently to the 
sale the purchaser discovers a defect in the goods which existed prior 
to the sale, he has the right to rescind the contract (Art. 337). 

In the present case the defendant sold to the plaintiff two mares, 
nothing being said at the time of the sale as to their state or condition; 
the defendant did not say that he would warrant them to be free from 
defect, and the plantiff did not say that he would accept them with ail 
defects. On the evening of the day on which he bought them, the 
plaintiff discovered that one of the mares was broken -winded, and he 
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thereupon returned the mares to the defendant who refused to receive 
them. The plaintiff thereupon brought this action to rescind the con- 
tract and to recover back from the defendant the £4 which he had paid 
in part payment for the mares. 

We are of opinion that this was a case of simple sale, and that there 
was an implied warranty on the part of the defendant that the mares 
were free from defect. A defect is defined, in Art. 138, as anything 
which, in the opinion of experts, diminishes the value of the thing' sold. 
The fact that one of the mares was broken-winded shews that there 
was such a defect, and we therefore hold that the plaintiff has estab- 
lished his right to have this contract rescinded and is entitled to recover 
back the £4. 

Appeal allowed. 
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Res judicata — See Contradictory judgment 9 

Reversion of immoveable property to State — See Rights of purchaser — Debt- 
Succession 46 

Rights of purchaser — See Reversion — Debt 4$ 

River, Public — See Water right9 91 

Sale at instance of judgment creditor, right of other to share in proceeds — See 

Execution 25 

„ Contract for, of immoveable property when not completed by registra- 
tion 45 

„ Forced, of immoveables — See Priority 10g 

„ of Mulk property without registration — See Law of 12 Rejeb 1291 ... 82 

„ of Mulk property, Completion of 21 

„ of immoveable property not completed by registration — See Reversion- 
Rights of purchaser — Debt — Succession 46 

„ of specific goods — See Warranty 182 

„ of mortgaged property, Order for 16 

Sales through Defter Kahn4 of portions of Chiftlik 48 

Sheep-tax, Exemption from, claimed by Monastic body — See Charter of 

Mohammed 28 

Sheri Court, Order of, 1289 ... 9 
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Taxation Ordinance, The, 1879 — See Sheep tax 

Taxes, Claim of Government of priority for 

Testator, Bequest of more than one-third of estate of — See Will 

Trader, Claim of Monastic body to be a 

Titles registration Law, 1885 

Transfer of case from the Sheri Court 
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87 
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111 
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TJndavoidable cause preventing making of declaration — See Municipal Coun- 
cils' Ordinance, 1882, Sees. 43 and 99 57 

Undisturbed possession for 10 years 12 

Uninterrupted occupation of vendee 81 

Vakouf— See Idjaretein Chiftlik 48 

Valid title — See Registered lands — Prescription 32 

Vendee, Right of, to demand return of purchase money — See Immoveable 

property 46 

„ Uninterrupted occupation of 81 

Vizirial Order, 26 Zilhidje 1281— Nationality 6 

„ „ 1 Sepher 1287 (Inventories of estates of deceased Christians)... 87 



Warranty, Implied, on sale of specific goods 

Water rights — See Public river 

Wedlock, Children born out of — See Legitimacy 

Will, Power to make 

Windows, Opposite — See Overlooking 

Writ of execution 
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.Zaptieh, Committal of, for non-payment of debt 
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